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THE SCOPE AND PURPOSE OF SOCIO- 
LOGICAL JURISPRUDENCE. 


[Concluded.] 


Ii. 
SOCIOLOGICAL JURISPRUDENCE. 


OCIOLOGICAL Jurisprudence is still formative. In diversity 

of view the sociological jurists but reflect the differences that 

exist among sociologists. This is no more a ground for denying 

that there is a sociological school or denying that there is a socio- 

logical method in jurisprudence, than the differences among philo- 

sophical jurists are ground for denying that there is a philosophical 
method. 

In common with sociology, sociological jurisprudence has its 
origin in the positivist philosophers in the sense that each sub- 
ject has a continuous development from Comte’s positive phi- 
losophy. But both have long got beyond this and are now wholly 
independent of it. Nevertheless, there are those who appear to 
insist that sociological jurisprudence must be identified with a 
philosophical jurisprudence of the positivist type.1 Others, also, 
because sociological thought went through an anthropological- 
.ethnological stage, both in the social sciences generally and in ju- 
risprudence, assume that sociological jurisprudence can mean only 





1 Berolzheimer, System der Rechts und Wirthschaftsphilosophie, II, 385-386; 
Charmont, La renaissance du droit naturel, 122-127. 
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a science of law based on anthropology and ethnology.? In other 
words, some insist it must stand for a mechanical interpretation 
that regards law as the product of an inexorable mechanism of 
social forces. Others insist that it must stand for an ethnological 
interpretation; for a science of law developed from comparative 
study of primitive institutions or for a generalization from the 
jural materials gathered by a purely descriptive social science.* 
Today, such views are held chiefly by the critics of sociological 
jurisprudence. But they have a certain warrant in an unhappy 
tendency in the earlier stages of the development of the new school 
to insist exclusively upon some one phase of social science or some 
one mode of investigation or some one interpretation. It is to be 
remembered, however, that all the methods of jurisprudence have 
suffered from a like tendency; that extreme assertions of an im- 
perative theory at one time brought analytical jurisprudence into 
disfavor, that historical jurisprudence is now under a cloud because 
it was so long identified with Savigny’s views as to law-making, 
and that philosophical jurisprudence has still to recover in some 
countries the ground it lost when it became identified with the 
metaphysical method of the last century. Sociological jurispru- 
dence did not find itself at once, and some assert it has not yet 
done so.* It has gone through several stages, of which some have 





2 Del Vecchio, I presupposti filosofici della nozione del diritto, 86-93. 

3 “What we call sociology is often no more than a mass of facts of experience which 
logically ought to belong to the science of universal comparative law, and, to speak 
more broadly, to the science of law from which they have only been excluded because 
of the over-narrow conception which has obtained heretofore. Institutions and phe- 
nomena of social life which, considered in a certain stage of evolution or under some 
better-known aspect, are indubitably of a juridical nature, are cast out of the official 
bounds of juridical science when they are presented in a more primitive form, among 
less civilized peoples or even among peoples of a different civilization. For example, 
a work upon the parental régime and the patrimonial régime of the Papuans or of the 
Bogos, and perhaps even of the Aztecs or of the Coreans, would have few chances of 
being taken into consideration by jurists, who do not like to go beyond the limits of 
the traditional culture. But such a work would easily find asylum in the often chaotic 
mass of facts and conjectures which we call sociology, which, in its defective systema- 
tization bears the mark of the imperfections of contemporary culture. The truth is 
that the only sociology which has a raison d’étre is a treatise of the rules of method, 
common to different sciences, to be observed in the study of human facts.” Del 
Vecchio, Sull’ idea di una scienza del diritto universale comparato, 11 (1909). 

4 “We employ the expression ‘science of law’ as synonymous with juridical sociology. 
It is a science that has yet to be constituted.” Rolin, Prolégoménes 4 la science du 
droit, 1. 
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been outgrown thoroughly, while others are still represented in 
current discussion. These stages must be distinguished and borne 
in mind if we are to understand either sociological jurisprudence 
or its critics. It is true that they can be distinguished only in a 
broad and general way. As in so many other cases where periods 
are to be set off, the lines must be drawn somewhat arbitrarily 
here and there, for the stages merge or overlap, and the whole 
course of development has not proceeded for half a century. But, 
with this reservation, there seems good warrant for holding that 
sociological jurisprudence has gone through three stages and has 
entered upon a fourth. These may be called (1) the mechanical 
stage, (2) the biological stage, (3) the psychological stage, and 
(4) the stage of unification.® 


1. THE Positivists — THE MECHANICAL STAGE.® 


It has been said that Comte’s sociology was a “technology of 
social machinery, a handbook of the soulless forces which turned 
the wheels of the ages.” ’ Comte was a mathematician. More- 
over, in the first half of the nineteenth century the central point 
in scientific thinking was the mechanism of the physical universe. 
Men’s minds were fascinated by the idea of laws, mathematically 
demonstrable, which control the operations of nature, and for a 
season they took, as it were, a mathematical view; they sought to 
find mathematical or mechanical laws according to which all things 
came into existence and were governed in their course of existence. 
This type of thinking is to be seen in the first positive philosophies 
of law and in the first stage of sociological jurisprudence.* It was 
the obvious result of the mental bent of the founder of sociology. 
But in jurisprudence it was especially congenial and so lingered 





5 So far as they have to do with general sociology, the classification and the dis- 
cussion following are based upon Small, The Meaning of Social Science, 71-85. 

6 Berolzheimer, System der Rechts und Wirthschaftsphilosophie, IT, § 44; Gum- 
plowicz, Philosophisches Staatsrecht (1877); Allgemeines Staatsrecht (3d edition of the 
former) (1907); Geschichte der Staatstheorien (1905) (see especially the appendix, 
Zur Kritik der juristischen Methode im Staatsrecht); Stein, Die soziale Frage im Lichte 
der Philosophie (1897, 2 ed., 1903) (especially the chapter, Ursprung und sozialer Cha- 
rakter des Rechts). 

7 Small, The Meaning of Social Science, 74. 

8 A good account of this may be found in Carle, La vita del diritto, 2 ed., § 229. 
Compare Korkunov, General Theory of Law (transl. by Hastings) 265 e¢ seq. 
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longer than elsewhere because of the influence of the historical 
school. Like the historical jurist, the first type of sociologist 
looked at law in its evolution, in its successive changes, and sought 
to relate these changes to the changes undergone by society itself. 
The historical jurist found metaphysical laws behind them. The 
positivist substituted physical laws. The result was the same. 
Each eliminated the old idea of right and with it all idealism in 
jurisprudence or legislation.’ 

A later form of what is essentially the same type of juristic sociol- 
ogy is to be seen in attempts to state all jural experience solely 
in terms of economics. The economic interpretation has been 
spoken of heretofore. In combination with positivist ideas, it has 
given rise to a sort of fatalist natural law. The old natural law 
called for search for an eternal body of principles to which the 
positive law must be made to conform. This new natural law 
calls for search for a body of rules governing legal development to 
which law must and will conform, do what we may. Whatever exists 
in law exists because of the operation of these rules. The operation 
of these same rules will change it and will change it in accordance 
with fixed and definite rules in every way comparable to those which 
determine the events of nature. The doctrine has been set forth 
in its most extreme form in America: 


“Lawis the resultant of the conflict of forces which arises from the strug- 
gle for existence among men. Ultimately these forces become fused 
under the necessity of obtaining expression through a single mouthpiece, 
and that fusion, effected under this pressure, we call the will of the sov- 
ereign. It is, however, the will of a sovereign precisely in the sense that 
the earth’s orbit, which is a resultant of the conflict between centrifugal 
and centripetal force, is the will of a sovereign. Both the law and the 
orbit are necessities, and the one and the other have a like relation to an 
abstract idea of right and justice.” 4 





* On this relation of the positivists to the historical jurists, see Charmont, La renais- 
sance du droit naturel, 117. 

10 Jd. 122. A similar codperation with the type of analytical jurist who eliminates 
juridical idealism through insistence upon the imperative character of law and hence 
upon the sovereign will as the ultimate, self-sufficient source of legal rules, would have 
been possible had the two schools been brought in contact. Indeed a combination of 
positivism and of social utilitarianism may be seen in Vander Eycken, Méthode de 
interpretation juridique (1907). 

1 Brooks Adams, in Centralization and the Law, 23 (1906). 
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Again: 


“Various forces being always in conflict, they become fused in the | 
effort to obtain expression, and their fusion creates a corpus juris, the 
corpus inclining in the direction of the predominant force in the precise 
degree in which it predominates. . . . 

“The sovereign being only a vent or mouthpiece, the form the mouth- 
piece takes, or the name given it, is immaterial. Whether the social 
resultant expresses itself through a prophet like Moses, or an emperor 
like Caesar, or a moneyed oligarchy like the modern British Parliament, 
the result is the same. The dominant class, whether it be priests or 
usurers or soldiers or bankers, will shape the law to favor themselves, 
and that code will most nearly approach the ideal of justice of each 
particular age which favors most perfectly the dominant class.” ” 


This is precisely the position of the mechanical period of sociol- 
ogy, a period long outgrown in the social sciences other than juris- 
prudence.” Professor Small says aptly that 


“The sociological fashion set by Spencer was to treat social forces as 
though they were mills of the gods which men could at most learn to 
describe, but which they might not presume to organize and control.” * 


Thus in one of his earlier writings Gumplowicz, in discussing the 
aristocratic order, argues that criticism is futile. 


“Sociology,” he says, “must refrain from all such criticism of 
nature. For sociology, only the facts and their conformity to laws 
have an interest.” His reason is that “Social phenomena follow 
necessarily from the nature of men and from the nature of their 
relationships.”’ % 


In this very spirit, the jurist I have been quoting says: 


“With the moral or political aspects of this controversy, we, as law- 
yers, have nothing to do, for professionally the function of the lawyer is 
to accept that which exists and deal with exigencies as they arise. We 
are only concerned with the effect of the struggle upon the corpus juris, 





2 Td. 63-64. 

13 See Small, General Sociology, 80-87. 

“4 Jd, 84. Again: “While the Spencerian influence was uppermost, the tendency 
was to regard social progress as a sort of mechanically determined redistribution of 
energy which thought could neither accelerate nor retard.” Jd. 82. 

1% Grundriss der — 133 (1885). Ihave used Professor Small’s okie 
in General Sociology, 86 
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since the law, being the resultant of the forces in conflict, must ultimately 


be directed in the direction of the stronger, and be used to crown the 
victor.” * 


All that has been said as to the practical effects of the analytical 
and the historical methods, when made, as they usually come to be, 
the basis of a theory of legislation, applies with even greater force 
to this type of sociological jurisprudence.” Law is an inevitable 
resultant; in making or finding it, legislator or judge is merely 
bringing about ‘“‘conformity to the de facto wishes of the dominant 
forces of the community.” 1% The eighteenth-century doctrine, 
although it put the fuwndamenta beyond reach of change, at least 
moved us to scan the details of the superstructure and to endeavor 
to make each part conform to the fixed ideal plan. It admitted 
that legislator and jurist had each a function. The historical 
school denied any real function to the former. The positivist 
denies it to the latter. To the doctrine of legislative futility, which 
he accepts, though for other reasons, he adds a doctrine of juristic 
futility. Hence the achievements of this school have been purely 
negative. They have helped to clear away, but they have built 
nothing. For the “declaration of the dominant social organism 
by which a legal standard is created or imposed” !® may or may 
not establish itself in the legal system. The Roman law of juristic 
acts has not become the law of the world nor is the Anglo-American 
law of torts becoming a law of the world because either has behind 
it a dominant social force. Much that has such a force behind it 
leaves but a faint mark upon the law. A theory that leaves out of 
account the quest of jurists and judges for an ideal of an absolute, 
eternal justice, well or ill conceived, to which they seek to make the 
rules enforced in tribunals approximate so far as possible, and juris- 





16 Centralization and the Law, 132-133. 

17 The mechanical sociology has been so thoroughly criticized from so many quarters, 
and by none more effectively than by sociologists themselves, that even its persistence 
in a type of recent juristic thinking cannot justify giving much space to what is no 
more than a belated phase. But a reference to James, The Will to Believe, 216 (Great 
Men and their Environment), may be worth while. 

18 Holmes, J., in Lochner v. New York, 198 U.S. 45, 75, 25 Sup. Ct. 539, 547 (1905). 
Here, however, the Spencerian jurisprudence is invoked against the traditional his- 
torical jurisprudence. The notion that social forces working through legislation can- 
not make law is met by the proposition that they can and will make the law, the means 
of expression being wholly immaterial, and that it is not for the lawyer to interfere. 

19 Gareis so defines legislation. Science of Law (transl. by Kocourek), 80. 
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tic tradition, that is traditional principles and traditional modes of 
reasoning therefrom, ignores the chief influences in determining 
the bulk of the rules actually in force in any legal system at any 
given time. No doubt the ideal of justice is affected by training 
and associations which reflect class-interest. On the other hand the 
conscious endeavor to adhere to the ideal is a powerful check on 
the operation of class-interest.2” Self-interest of the dominant 
class in the community for the time being affects chiefly the impera- 
tive element in legal systems, that is, legislation. Perhaps for that 
very reason legislation, as a means of making law, has played the 
least part in legal development.” 

If, however, the earlier type of sociological jurist on one side 
brought us by another path to the position of the futility of effort 
to which the historical school had led us, on another side he per- 
formed a service which Berolzheimer rightly pronounces invalu-’ 
able.” This service was twofold: (1) in displacing the individualist 
starting-point and the atomistic standpoint of nineteenth-century 
jurisprudence by insisting upon the importance of the group, 
of the class, of “the compact plurality,” % and (2) in compelling 
us to relate the law more critically to other social phenomena. In 
urging that the form of social organization was not an arbitrary and 
artificial fact, that society was not a mere human invention, that the 
development of society took place according to fixed principles 
analogous to those which govern the physical universe, and hence 
that laws and legal institutions develop in accordance with similar 
principles, they drove the other schools to seek a broader foundation 
and furnished much of the impetus which produced the social- 
philosophical school. 


2. THE BIOLOGICAL STAGE.% 


In the last third of the nineteenth century many jurists began 
to look at all things literally or figuratively in terms of biology. 





20 See particularly Professor Burdick’s demonstration of this in his paper, Is 
Law the Expression of Class Selfishness ?, 25 Harv. L. REV. 349. 

21 An excellent critique of the theory of law as the expression of the interest of the 
dominant class may be found in Tanon, L’évolution du droit et la conscience sociale, 
3 ed., 180-189. 

* System der Rechts und Wirthschaftsphilosophie, II, 384. 

% Berolzheimer, Joc. cit. , 

* Berolzheimer, System der Rechts und Wirthschaftsphilosophie, II, §§ 47, 51; 
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The epoch-making work of Darwin had made evolution the central 
idea in scientific thought. From the natural sciences the conception 
invaded and remade philology, was applied to the history of sociai 
and religious institutions, and ultimately came into jurisprudence. 
A natural science of the state and a natural science of the law 
succeeded the attempts to work out a physical science of the state. 
A biological sociology succeeded the mechanical sociology. For a 
time, indeed, the two overlapped. This is true of Spencer’s soci- 
ology, which, as has been pointed out by many critics, was not at all 
evolutionist. It is true also of the first attempts at sociological 
jurisprudence from the biological standpoint. Jurists were attracted 
by the conception of natural selection. The struggle for existence 
seemed to afford a fundamental principle for jurisprudence which 
confirmed the beliefs they had formed under the influence of the 
historical school or of the positivists. Accordingly they brought us 
to the same position to which the latter had led us previously, but 
by this route: The end of law is to give free play in an orderly and 
regulated manner to the elimination of the unfit, to further selec- 
tion by a well-ordered social struggle for existence. Revolt of the 
social conscience against such theories has been an important factor 
in the juristic movement for the socialization of law.* 

In its biological stage, sociological jurisprudence exhibits four 
types: (1) a mechanical type, which has just been considered, 
(2) an ethnological type, (3) a philosophical type, and (4) an 
organismic type. The three last deserve special consideration. 

Attempts to develop and apply theories of evolution led for a time 
to exaggerated reliance upon primitive law. A school of jurists 





Kuhlenbeck, Natiirliche Grundlagen des Rechts; Matzat, Philosophie der Anpassung 
mit besonderer Beriicksichtigung des Rechtes und des Staates; Ruppin, Darwinis- 
mus und Sozialwissenschaft; Hasse, Natur und Gesellschaft; Michaelis, Prinzipien 
der natiirlichen und sozialen Entwickelungsgeschichte des Menschen; Coker, Organis- 
mic Theories of the State, chaps. 3, 4; Tourtoulon, Principes philosophiques de l’his- 
toire du droit, 80-173; Letourneau, Evolution juridique; D’Aguanno, La genesi 
e l’evoluzione del diritto civile; Cogliolo, Saggi sopra l’evoluzione del diritto privato; 
Cogliolo, La teoria dell’ evoluzione darwinista nel diritto privato. 

% “While Spencer was popularizing the notion of evolution, he was also circulating 
a theory of society which was in effect as fatalistic as the hyper-Calvinistic dogma of 
foreordination. . . . Society, in Spencer’s version, was simply a gigantic organism 
endowed with an unalterable amount of energy, and this energy. would inexorably 
redistribute itself according to laws lodged in itself.” Small, The Meaning of Social 
Science, 82. 

% See especially Tanon, L’évolution du droit et la conscience sociale, 116-166. 
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arose who expected study of the social and legal institutions of the 
most primitive peoples to reveal the fundamental data of jurispru- 
dence and the fundamental laws of jural development. They con- 
ceived that they could find in primitive man all the materials 
which were needed to explain the social man in general, and hence 
in primitive social institutions the materials needed to explain the 
legal systems of today. I have referred elsewhere to the writings 
of this school and to the good work its adherents did in broadening 
the historical and philosophical schools.”’ Here it is enough to say 
that their influence gave rise on the one hand to attempts to inter- 
pret jurisprudence and legal history in terms of race, considered 
in another connection heretofore,?* and on the other hand to an 
opinion that the true method of jurisprudence was that which 
sociologists have called the demographic; that legal science was to 
be founded upon generalization from a descriptive sociology.” 
The kernel of truth in each case is that juristic study in the past, 
both historical and philosophical, had been too restricted in its 
materials.*° Beyond this, ethnological and demographic methods 
are no more the chief tools of the sociological jurists than they 
have proved to be in the case of the general sociologists. As one 
of the latter says: 


“Tt is a grotesque hallucination that men in stages of arrested develop- 
ment — men about whom, moreover, all available evidence is woefully 
meager — furnish the only clues to human nature.” * 


It is no less grotesque to suppose that the social institutions of 
such men furnish the only or even the chief clues to the principles 
of legal systems. Yet the reaction recently from the exaggerated 





2? 24 Harv. L. REv. 614-617. 

28 25 Harv. L. Rev. 165. See also Tourtoulon, Les principes philosophiques de 
Vhistoire du droit, 85-86. 

29 “There are determinate laws according to which all organic structures, which are 
formed over men in the human race, are developed, and these laws may be disclosed 
by comparison of the corresponding periods of development of all the generic organisms 
upon the earth, living and past. To determine these laws is the next task of the politi- 
cal and legal science of the future. For the determination of these laws, a mighty 
mass of material lies before us which needs only collection and collation in order to 
produce the most fruitful ideas for the jurisprudence of the future.” Post, Der Ur- 
sprung des Rechts, 7 (1876). 

30 See Del Vecchio, Sull’ idea di una scienza del diritto universale comparate, 11; 
Kohler, Rechtsphilosophie und Universalrechtsgeschichte, §§ 8, 11. 

1 Small, General Sociology, 100. 
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claims once made for the so-called ethnological jurisprudence may 
well have gone too far. Thus it has been said: 


“While equally with the individual each race depends on its heredity 
and bears the consequences thereof, the law is no more individual than 
any other social fact. It is the product of the group. The thought which 
emanates from the group is freed from physiological influence, since it 
emanates from other thoughts and not from an organic body. Conse- 
quently race has no influence upon institutions. White, yellow, or black 
of the same degree of development, placed in the same conditions, would 
reproduce exactly the same law, while remaining in their private psy- 
chology white, yellow, and black.” * 


As Tourtoulon says of this, it is true that individual characters 
combine in the group, but they are not lost there. The argument 
that seeks to prove that race has nothing to do with law would 
demonstrate that the laws enacted by an assembly of drunk men 
would carry no trace of the merely personal drunkenness of each 
individual. More thorough study is required. But enough has 
been done at one point to yield valuable results. The problem of 
the relation of law and mixed races is becoming acute in some parts 
of the world, and the effect upon the law of a mixed race, whose 
members are moved by diverse ideals and are incapable of concerted 
action toward a common goal, is becoming manifest. Compara- 
tive study of primitive law is showing also that the relativity of 
jural principles has been much overrated since the downfall of the 
law-of-nature school. After a comparison of the laws of Hammurabi 
(B. C. 2285-2242) with the Salic Law (A. D. 466-511), Fehr says: 


“ Over and above race and nation there must be conditions of general 
validity governing the production of law. The fundamental forms of 
spiritual social life, from which the law springs, are more independent of 
race and nation than the historical school conceded. The likeness of law 
in cases of the most striking unlikeness of race can only be explained by 
a common human basis.” * 


The philosophical type of bio-sociological theory of law proceeds 
in one form or another upon the idea of selection. In one form, the 
development of law is conceived as resulting from a conflict or 





* Tourtoulon, Les principes philosophiques de l’histoire du droit, 85, stating Durk- 
heim’s view. 


8 Jd. 86. * Td. 125. % Hammurapi und das Salisches Recht, 136. 
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competition of legal institutions or of legal doctrines, from which 
those emerge which are most adapted to further the progress of 
the race. Accordingly law is held to be an aggregate of the means 
by which each group protects itself against hindrances to its con- 
tinuance and to its progress found in the actions of certain of its 
members or in the hostility of other groups. A complete legal 
system is worked out in this way after a fashion that reminds one 
forcibly of the method of the metaphysical jurists. Thus with 
Richard the starting-point in every case is prohibitive intervention 
designed to obviate conflict. For example, society forbids its mem- 
bers to possess themselves by force or fraud of a good already pos- 
sessed; it punishes theft, robbery, and plundering and so creates 
ownership. In the same way contract is developed by opposition 
from measures taken to repress deceit, fraud, abuse of trust and 
the like, the validity of an agreement concluded honestly and 
fairly being deduced ultimately by way of consequence.*’ This 
type of sociological jurisprudence is quite as barren as the meta- 
physical jurisprudence which it imitates. Indeed, that sociological 
jurisprudence should take such a turn at all is but one more illus- 
tration of the influence of propinquity upon juristic thought. We 
* must remember that the metaphysical school was still alive and not 
without vigor in France at the very end of the nineteenth century. 
In another form of the philosophical type under consideration 
race-conflict or conflict of race ideas is made the basis. Enough 
has been said of ethnological interpretations heretofore. In still 
another form, which has had no little currency, class-conflict is 
taken as the basis, not, however, as in the mechanical sociology, 
by conceiving of class-conflict as fixing mechanically the whole 





% Richard, Origines de l’idée du droit, 5. Compare: “To my mind sociology is the 
study of adaptations of men (these are principally mental adaptations) to life in society. 
Law is one of these adaptations; the one which has for its end to combat by constraint 
the effects or the causes of certain defaults of adaptation which are considered intoler- 
able. Juridical sociology is, then, the study of the mental adaptations of men living in 
society, which adaptations are destined to struggle by means of constraint against cerlain 
inadaptations of the same men. Considered from this point of view, the science of law 
appears a chapter of the natural history of man.” Rolin, Prolégoménes 4 la science 
du droit, 4-5. The italics are in the original. 

Korkunov gives us the best version of this type of theory: “ Legal development 
as a whole is a struggle of old law, unconsciously established, against new law con- 
sciously adopted.” General Theory of Law (transl. by Hastings) 165. 

37 Richard, Origines de l’idée du droit, 54-55. 
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content of legal systems, but by conceiving of it as resulting in a 
process of selection by which, as it were, the unfit institution and 
the unfit rule are weeded out or by which the race or nation falls 
behind or is eliminated which does not develop and preserve the 
fit institution and the fit rule.** The idea of selection through 
class-conflict has been urged chiefly by Vaccaro.*® In his view, 
law grows out of the struggle of social classes for supremacy. He 
does not deduce therefrom, however, that the sole function of 
law is to express the will of the dominant class for the time being — 
“to crown the victor.” “ In quite another spirit from those who 
adhere to the imperative form of the economic interpretation, he 
says that its function is to adapt men to the social environment 
by determining the conditions of their coexistence.” This is simply 
a sociological version of an idea which is to be found frequently 
in the writings of the metaphysical and historical jurists.“ The 
most important difference is in the insistence upon relativity. 
Thus, Vaccaro says: 


“The conditions of coexistence imposed by law are not those that 
ought to be in order to assure the greatest possible prosperity of all the 
associates, but those which result from the action and reaction of men as 
they are at a given historical moment.” “ 





88 “The institutions of civilized peoples have been considered as the product of a 
selection because societies which have not disciplined or organized themselves, which 
have practiced theft, violence, assassination, have been eliminated.” Charmont, La 
renaissance du droit naturel, 119. It is noteworthy that Montesquieu had an idea not 
unlike this. See his description of the Troglodytes, who perished utterly because they 
wilfully violated contracts. Lettres Persanes, Lettre XIV ef seq. 

89 Le basi del diritto e dello stato (1893), translated by Gaure as Les bases sociolo- 
giques du droit et de l’état (1898). For an appreciation and critique, see Gumplowicz, 
Geschichte der Staatstheorien, § 137. 

40 Brooks Adams in Centralization and the Law, 132. 

4. Here again the influence of propinquity upon juristic thought is manifest. Brooks 
Adams wrote in a country where analytical jurisprudence was one of the two prevailing 
methods. His lectures are full of attacks upon the orthodox analytical position. Yet 
his sociological theory is essentially analytical. Vaccaro wrote in a country where 
natural law was far from dead and the analytical theory almost unheard of. 

# Les bases sociologiques du droit et de l’état, 452. 

® EF. g.:— “The sum of the conditions of social co-existence with regard to the activ- 
ity of the community and of individuals.” Pulszky, Theory of Law and Civil Society, 
312 (1888). “‘ The power of coercion . . . necessary for the harmonious co-existence 
of the individual with the whole.” Lioy, Philosophy of Right with Special Reference 
to the Principles and Development of Law (transl. by Hastie), II, 122 (1891). 

“ Les bases sociologiques du droit et de l’état, 452. The point will be more clear if 
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Perhapsenough has been said to indicate that this idea of relativity, 
valuable as it is in enabling us to combat absolute ideas of justice 
and hard and fast schemes of supposed fundamental jural principles, 
may itself be carried too far. No action and reaction of men as 
they have been at any given moment since republican Rome will 
explain the long history of the doctrine of impossible and illegal 
conditions precedent in testaments; no theory of the power of a 
creditor class will explain the beneficium excussionis, its long and 
involved history in the modern world, and its tendency to disappear 
in favor of creditors at the very time when both law and public 
opinion are becoming more and more tender of debtors. But such 
matters are of more importance in legal systems and have more 
significance for jurisprudence than the short-lived penal legisla- 
tion from which most of the data for the theories of class-struggle 
as the determining factor in legal history have been drawn. Such 
theories, however, have had an important consequence in directing 
attention to the unequal operation of doctrines derived by the 
nineteenth-century method of abstraction, when applied to a society 
in which industrial progress has resulted in sharply differentiated 
classes. A group of socialist-jurists has worked upon this matter 
with zeal and effect.” 

Foremost among those who have examined actual legal systems 
with a view of ascertaining the relation of existing rules and doc- 
trines to the interests of the industrial class is Anton Menger.“ 
The law of modern Continental Europe was reformulated in codes 
which, except in the case of the new code of the German Empire, for 
the most part antedate modern industrial conditions. Hence in this 
juristic new start the laborer was not taken into account at all.” 





we compare this with Trendelenburg’s formula: “The sum of those universal determina- 
tions of action through which it happens that the ethical whole and its parts may be 
preserved and further developed.” Naturrecht, § 46. 

4 See Berolzheimer, System der Rechts und Wirthschaftsphilosophie, § 40; 
Charmont, Le droit et l’esprit démocratique, chap. 2 (la socialisation du droit); Gum- 
plowicz, Die soziologische Staatsidee, 115 ef seg.; Stein, Die soziale Frage im Lichte 
der Philosophie, 2 ed., 336 et seq. 

Das Recht auf den vollen Arbeitsertrag (1886, 3 ed., 1904); Das biirgerliche 
Recht und die besitzlosen Klassen (1889, 3 ed., 1904); Ueber die sozialen Aufgaben der 
Rechtswissenschaft (1895, 2 ed., 1905). 

47 Compare Glasson’s observations upon the French code: Le code civil et la question 
ouvriére, 6. Also Tissier, Le code civil et les classes ouvriéres, Livre du centennaire 
du code civil, 71-94. 
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Menger’s comparisons of the interests which the law secures with 
those which it leaves unsecured showed that a situation had 
arisen for which the codes had made no provision. Indeed from the 
standpoint of class-struggle, it is said that the working class was 
left wholly out of the reckoning in the drawing up of the codes. This 
can hardly be maintained. The French code, which served as a 
model, was based chiefly upon the juristic writing of the century 
before and represents the law of a period when there was no such 
class to attract attention. But itis true of the codes of Continental 
Europe, as of our Anglo-American common law, that their abstrac- 
tions, proceeding upon a theoretical equality, do not fit at all points 
a society divided into classes by conditions of industry. Much of 
what has been written in Europe from this standpoint might have 
been written by American social workers. Thus: 


“Tnsanitary housing, exorbitant rent, payment in advance, subjec- 
tion to shop regulations, fixing of the method and the duration of work, 
fines, the sweating system, —all is covered by the fiction of liberty of con- 
tract. Meanwhile in fact liberty is suppressed.” * 


In compelling study of the relation of law to social classes and 
so making for a socialization of the law, the group of socialist 
jurists has done a considerable service. 

The organismic type of bio-sociological theory of law is in reality 
a philosophical theory couched in bio-sociological terminology. 
Thus Fouillé says: 


“The laws of natural history are valid for nations, for at the same time 
that a nation is a work of voluntary consent it is alsoa natural organism.” ” 


Hence, he holds, the same laws of natural history obtain for national 
institutions, including legal systems. In application, however, his 
method is that of the metaphysical jurists, and his formula of law — 


“The concrete and complete law, at the same time ideal and real, be- 
comes the maximum of liberty, equal for all individuals, which is com- 
patible with the maximum of liberty, of force and of interest for the 
social organism ”’ 5° — 





48 Andler, preface to the French version of Menger’s Recht auf den vollen Arbeits- 
ertrag (Droit au product integral du travail). 

49 L’idée moderne du droit, 6 ed., 402 (1909). 

8 Td. 394. 
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is but a familiar formula of the metaphysical school superficially 
socialized. 

So Kuhlenbeck’s essay at a “legal-philosophical and critical 
estimation of the theory of descent” * is to be classed with philo- 
sophical rather than with sociolcgical systems. 

Now that ‘‘the heroic period of socio-biology” in jurisprudence 
has passed * and this phase of sociological jurisprudence comes to 
be reviewed, the liberalizing effect of the idea of evolution, as soon 
as it was freed from the hard and fast mechanical systems of those 
who first applied it, and the loosening effect of biological termi- 
nology upon the absolute ideas which the historical school had left 
unshaken and upon some which that school had set up of its own 
motion, must be conceded to have marked a step forward. Be- 
yond this, little has been achieved. Biological facts are indirectly 
and remotely among the causes of law. But they are not the proxi- 
mate causes which the jurist must investigate. Justice, in the 
sense of the end of legal administration, public order, the jural 
order, or Friedensordnung as the Germans put it, may be regarded 
as a sort of directing and debrutalizing of the process of selection, 
a mode of requiring the struggle for existence to be carried out ac- 
cording to rule. Criminal law particularly may be looked upon as 
performing a function of selection. Yet when we have looked 
at these institutions in this way we have not been looking at those 
features which are significant for sociology or for jurisprudence. 
Tourtoulon says rightly: 


“The idea of selection does not suffice to constitute the basis, theoreti- 
cal or practical, of any part of the law.” ® 


3. THE PsycCHOLOGICAL STAGE.™ 


Three influences combined to turn the attention of sociological 
jurists toward psychology. They may be summed up in three 





5! Natiirliche Grundlagen des Rechts und der Politik. Ein Beitrag zur rechts- 
philosophischen und kritischen Wiirdigung der sogenanten Deszendenztheorie (1905). 

8 These words are Tourtoulon’s. Les principes philosophiques de l’histoire du 
droit, 82. 

83 Id. 166, 

% Berolzheimer, System der Rechts und Wirthschaftsphilosophie, II, § 49; Tarde, 
Les lois de l’imitation, chap. 7, § 4, Parsons’ transl. 310-322 (1890, 2 ed. 1895); Tarde, 
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names, Gierke, Ward, and Tarde. More precisely they were (1) 
study of group personality and group will, leading to a psychologi- 
cal movement in legal and political philosophy, (2) the complete 
change in method in the social sciences which resulted from Ward’s 
thesis that “‘psychic forces are as real and natural as physical 
forces . . . and that they are the true causes of all social phe- 
nomena,” © and (3) Tarde’s demonstration of the extent to which 
imitation is a factor in the development of legal institutions and 
his working out of the psychological or sociological laws of imitation. 

As a Germanist, Gierke ® was at outs with the orthodox his- 
torical school, which was then wholly Romanist. To this fortu- 
nate circumstance we may owe it, in part at least, that while his 
method is primarily and truly historical, he had broken with the 
metaphysics of the historical school as well as with its learned tradi- 
tion. Hence, in contrast with the method, then prevalent, of be- 
ginning all juristic discussion with the individual will, he struck 
the sociological note in his first sentence: 


“What man is, he owes to the union of man with man. The possi- 
bility of creating associations, which not only enhance the power of 
those who live contemporaneously but above all, through their perman- 
ence, surviving the personality of the individual, bind the past of the 
race to those to come, gives-us the possibility of the development of 
history.” 5” 


His theory of associations thus became as strong an attack upon 
the individualist jurisprudence of the nineteenth century upon 
one side as Jhering’s theory of interests was upon another. That 
the group or association has a real personality, that in fact and 
not merely in legal fiction it is more than an aggregation of indi- 
viduals, that there is a group will, which is something real, apart 
from the wills of the associated individuals, that the law does not 
create but merely recognizes personality, exactly as in the case of 
the human being, and does not create but merely gives legal effect 





Les transformations du droit (1894, 6 ed. 1909); Tourtoulon, Les principes philo- 
sophiques de l’histoire du droit, 174-331 (1908); Tanon, L’Evolution du droit et la 
conscience sociale, 3 ed., 143-176 (1911); Vanni, Lezioni di filosofia del diritto, 3 ed., 
29 et seg. (1908, 1 ed. 19071). 
5 Small, The Meaning of Social Science, 84; Ward, Dynamic Sociology, I, 457 et seq. 
% Das deutsche Genossenschaftsrecht, vol. I, 1868, vol. II, 1873, vol. III, 1881. 
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to the powers of action of the group or association, again exactly 
as in the case of the human being, — these ideas of Gierke’s not 
only revolutionized theories of the juristic person but they com- 
pelled new theories of the greatest of all these groups, namely, the 
state. Accordingly the group will became no less important — 
indeed in a sense more important —than the individual will; 
group motives had to be sought and explained no less than in- 
dividual motives. As Wundt put it, the state is not necessary 
to law. What is necessary is an association or society which is 
capable of producing a collective will because of correspondence 
of ideas and interests.°? The significance of this proposition for 
the theory of International Law is manifest. 

One effect of the shifting of emphasis in the philosophy of law 
from individual will to group will, and so from individual psychology 
-to group psychology, was to give prominence to the idea of relativity, 
which, as we have seen, other modes of juristic thought were foster- 
ing at the same time. Wundt, in a brief sketch of a philosophy of 
law, lays especial stress upon this. The development of law, he 
says, is a process of the psychology of peoples.® Hence, like all 
psychical creations, law has been and will forever continue to be 
in a process of becoming. He adds: 


“Thus we see that law is as variable as man himself; and the attempt 
to include it in an abstract and absolutely valid system has about as 
much chance of success as the attempt to introduce an universal 
language.” ® 


Another effect was to give a social-psychological turn to theories 
of legal obligation, or, in other words, to produce social psychologi- 
cal theories of sanction. Thus Jellinek, who defines society as the 
“aggregate of the psychological relations between men which are 
manifest in the external world,” ® begins with the analytical view 
which characterizes all recent German writing. The essential 
marks of rules of law, he says, are three: 





58 Gierke, Die Grundbegriffe des Staatsrechts und die neuesien Staatstheorien, 
Zeitschrift fiir die gesamte Staatswissenschaft, XXX, 304. See also his Die Genossen- 
schaftstheorie und die deutsche Rechtssprechung (1887), particularly pp. 10 et seg. 

59 Logik, IT?, 2 ed., 543 (1895). 

60 Td. 533. 

1 Ethics (transl. by Titchener and others), ITI, 161 (1892). 

@ Allgemeine Staatslehre, 2 ed., 89 (1905). This was also in the first edition (1900). 
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“1, They are norms for the external conduct of men toward one 
another. 2. They are norms which proceed from a known external 
authority. 3. They are norms whose binding force is guaranteed by 
external power.” ® 


But what makes a rule law, he says, is that it obtains as a rule, and 
what makes a right is that the rule which stands behind it obtains 
in action. This means that its psychological efficiency is guar- 
anteed, that is, that the authority which has prescribed it is so 
backed by social-psychological power as to be in a position to give 
effect to the rule, as a motive for action, in spite of counteracting 
individual motives.™ Jellinek’s doctrine of the relation of state to 
law and of the nature of sanction is a needed corrective of the 
imperative ideas which have sprung up in the wake of German 
legislation. His conception of the social-psychological guarantee, 
whereby rules are made effective and so are made law, is one of the ' 
most important contributions of the psychological movement.® 
While juristic thought was developing a psychological tendency 
from within, a psychological movement was going on without 
which was presently to develop this tendency still further and to 
give it a new direction. In the biological stage, as we have seen, 
the static conception of the mechanical sociology persisted. The 
change of front which involved complete abandonment of that 
conception begins with Ward.® As far back as 1883, when Spen- 
cer’s sociology was in possession of the field, Ward took the posi- 
tion that social forces were essentially psychic.” Whereas social 
science had been content to study the laws by which social progress 
took place and had believed it possible to do no more than to 
observe nature realize itself, Ward conceived that nature might 
realize itself by “action of its conscious parts upon its unconscious 





® Jellinek, Allgemeine Staatslehre, 325. 

* Td. 326. 

8 For numerous examples from American law of today of the way in which judge- 
made as well as statutory rules fail because they have no such guarantee, see my paper, 
Law in Books and Law in Action, 44 Am. L. Rev. 12. 

® Dynamic Sociology (1883); Pure Sociology (1903); The Psychic Factors of 
Civilization (1901); Applied Sociology (1906). For a juristic discussion of Ward, 
see Gumplowicz, Geschichte der Staatstheorien, §§ 119-120. 

87 Dynamic Sociology, chaps. 5, 7,9, 11. ‘‘The truth comes forth that the social 
forces are essentially psychic. It is this that has made it imperative that the founda- 
tions of sociology be sought in psychology.” The Psychic Factors of Civilization, 120. 
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parts.” ® Hence it is not enough to study and observe: “the 
attitude of man toward nature should be two-fold: first, that of a 
student; second, that of a master.” ® We must study and thus 
come to know the efficient social forces, but we do this not to know 
beforehand the results of their inexorable working, but to be able 
ultimately to apply them consciously to social ends.”? Summarily 
stated, his doctrine was that sociology rests upon psychology, and 
not directly upon biology,” that we must know not only how non- 
sentient nature works, but ‘how mind combines its work with the 
non-sentient factors of human conditions,” ” and that this part of 
nature may be harnessed to man’s use as so much of physical nature 
has been so harnessed. Perhaps nothing has done so much to 
create world-wide dissatisfaction with law and to make problems 
of law reform acute almost everywhere as the persistence in juristic 
thinking and judicial decision of nineteenth-century ideas of the 
futility of effort at a time when the efficacy of effort had become 
part of the sociological and the political creed.” 

A more immediate effect upon jurisprudence was produced by 
the work of Gabriel Tarde (1843-1904).% Tarde, a trained lawyer, 
was juge d’instruction for eighteen years, afterwards head of the 
statistical department of the French ministry of justice, and pro- 
fessor of philosophy in the Collége de France. Besides the works 
referred to in the note, he wrote a Penal Philosophy, which 
is translating for the Modern Criminal Science Series. His most 
important writings have to do with philosophy and sociology. 
While Ward was showing us that the psychic factors are those of 





68 Small, General Sociology, 86. 

69 Dynamic Sociology, II, 11. 

70 “The most important principle of social dynamics is effort. But its dynamic 
effect, from the standpoint of pure sociology, is unconscious, unintended, and un- 
desired. The social development that results from it is spontaneous. Applied soci- 
ology assumes that effort is consciously and intentionally directed to the improvement 
of social conditions.” Applied Sociology, 13. 

1 The Psychic Factors of Civilization, chap. 18. 

72 Small, General Sociology, 85. . 

73 “Every beneficent change in legislation comes from a fresh study of social con- 
ditions and of social ends, and from some rejection of obsolete law to make room for 
a rule which fits the new facts. One can hardly escape from the conclusion that a 
lawyer who has not studied economics and sociology is very apt to become a public 
enemy.” Professor Henderson in American Journal of Sociology, XI, 847. 

4 For Tarde’s writings that bear more immediately upon jurisprudence see supra, 
note 54. 
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first importance, Tarde was studying these factors and seeking to 
discover the fundamental principle by which they are governed. 
This principle, as one of cosmic philosophy, he took to be universal, 
endless repetition, of which the social form is imitation. Review- 
ing the development of civilization, the evolution of language, art, 
law, and institutions, he found that imitation was a constant factor. 
Accordingly he undertook to find the psychological and sociological 
laws of imitation. 

Tarde was the first sociologist to give us an adequate theory of 
what is in reality the most significant part of legal systems. To 
the lay eye, legislation commonly occupies the whole stage. Tarde, 
as a practical lawyer, knew the importance of doctrinal writing and 
judicial decision, of the traditional element in law, of the modes of 
juristic thinking that give continuity to legal systems. Although 
rules have disappeared, have altered, have sprung up, developed 
and decayed, and from small beginnings have grown into whole 
departments of the law since the seventeenth century, our common 
law has a real unity from the age of Coke to the present. As a 
mode of thinking, as a mode of reasoning upon legal subjects, it 
is the same in England, the United States, Canada, and Australia, 
the same in substance in one century as in the next. In the same 
way the Roman tradition has continuity and essential identity 
from the third century to the twentieth, and as that tradition gives 
form and color to all the new elements in the law of Continental 
Europe, so with us the common-law tradition has put its mark 
upon equity, admiralty, and the law merchant, and has been able 
to fit legislation, fashioned by whatever force, into its own system. 
Explanation of this toughness of jural tradition is much more 
worth while than theories of formal law-making. 

To sum up, the earlier psychological movement made possible 
a reconciliation of Jhering’s insistence upon conscious law-making 
and the historical view, Ward gave the deathblow to the static 
theory of the positivists and Tarde gave us the leading principle by 
which, subconsciously, the direction of law-making and law-finding 
is chiefly determined. Not only does social psychology occupy a 
chief place in recent sociological jurisprudence ® but modes of 





% Brugeilles, Le droit et la sociologie, chap. 6; Les phénoménes interpsychologiques 
(1910). 
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juristic thought, the world-view ” of judges and doctrinal writers 
and the psychology of juridical methods are coming to be the 
subjects of special study.” With us, unhappily, what studies of the 
sort have been attempted have been the work of laymen. Such a 
book as Professor Ross’ Social Psychology, written by a lawyer with 
Anglo-American law for its subject, would be worth many volumes 
of the conventional analytical and historical jurisprudence. 


4. THe Stace or Untirication.” 


At the very end of the last century sociologists were coming to see 
that no one of the methods theretofore worked out was the whole 
of sociology and that none of the solving ideas put forward was 
equal to the task of unfolding all the social sciences.”? A few years 
later, Ward enumerated twelve “leading sociological conceptions 
or unitary principles,’ each of which had been “put forward with 
large claims to being in and of itself the science of sociology.” *° In 
another place, after repeating this enumeration, he said: 


“No single one of these conceptions is to be rejected. All are legiti- 
mate parts of the science. . . . All these various lines, together with all 
others that have been or shall be followed out, may be compared to so 
many minor streams, all tending in a given direction and converging 
so as ultimately to unite in one great river that represents the whole 
science of sociology as it will be finally established.” * 





% [ adopt Baldwin’s rendering of Weltanschawung, Dictionary of Philosophy and 
Psychology, II, 822. 

7 Wurzel, Das juristische Denken (1904); Bozi, Die Weltanschauung der Juris- 
prudenz (1907); Les méthodes juridiques (lectures by a number of French profes- 
sors of law, 1911). 

78 Brugeilles, Le droit et la sociologie (1910); Ward, Contemporary Sociology (1902); 
Gumplowicz, Geschichte der Staatstheorien, § 122 (1905); Small, General Sociology, 
90-97 (1905); Small, The Meaning of Social Science, Lects. I, III, X (1910). 

79 See the papers cited in Small, General Sociology, 90, note 39. 

80 Contemporary Sociology (reprint of three papers published in American Journal 
of Sociology, vii, 475 et seq., 629 et seq., 749 et seg. “Thus designated these unitary 
principles, forming the basis of so many systems or schools of sociology, were the fol- 
lowing: — Sociology as: I, Philanthropy; II, Anthropology; III, Biology (the organic 
theory); IV, Political Economy; V, The Philosophy of History; VI, The Special Social 
Sciences; VII, The Description of Social Facts; VIII, Association; IX, The Division of 
Labor; X, Imitation; XI, Unconscious Social Constraint; XII, The Struggle of Races.” 
Pure Sociology, 13-14 (1903). It is worth noting that all of these except the first and 
the fifth, in one form or another, have been put forward in the same way in sociological 
jurisprudence. 8 Pure Sociology, 14. 
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Presently it was seen also that not only was it needful to combine 
the several methods that had been employed in sociology and to 
unify the science, but that it was equally needful to put the science 
into relation with the other social sciences; to unify the social sciences 
by recognizing that they are ‘merely methodological divisions of 
societary science in general.” ® 

Both of the foregoing conceptions have come into sociological 
jurisprudence. It is now recognized that each of the directions 
which sociological jurisprudence has taken has something for the 
science as a whole and that no one of them must be pursued ex- 
clusively and undeviatingly.* It has been felt for some time that 
the entire separation of jurisprudence from the other social sciences, 
the leaving of it to itself on the one hand and the conviction of its 
self-sufficiency on the other hand, was not merely unfortunate for 
the science of law on general considerations, in that it necessitated 
a narrow and partial view but was in large part to be charged with 
the backwardness of law in meeting social ends, the tardiness of 
lawyers in admitting or even perceiving such ends, and the gulf 
between legal thought and popular thought on matters of social 
reform.** Not a little of the world-wide discontent with our present 
legal order is due to modes of juristic thought and juridical method 
which result from want of “team-work”’ between jurisprudence 
and the other social sciences.» The first movement toward a better 
relation between these sciences grew out of the political interpre- _ 
tation of jurisprudence and of legal history, for which the historical 
school stood, especially in England. Jurisprudence and politics 
were thus brought into codperation. In the same way the culture 
interpretation, adhered to by the Neo-Hegelians, has led to a 





& Small, General Sociology, 91. ‘‘Social science cannot be many. It must be one. 
The next stage of social science must be marked by a drawing together of the parallel 
or diverging lines of research in which it has been broken up. We must use the knowl- 
edge which we have already gained of parts or aspects or details of human experience 
to construct a more adequate general survey of the whole of human experience.” The 
Meaning of Social Science, 87. 

® Brugeilles, Le droit et la sociologie, 160 et seq. 

% Tarde, Les Transformations du droit, Introduction. 

% Ross, Social Psychology, 223-224; Ely, Economic Theory and Labor Legislation, 


' 18; Bruce, Laissez Faire and the Supreme Court of the United States, 20 Green Bag 


546. “So far as any direct influence upon our courts is concerned, our modern text- 
books upon economics might as well be written in Chinese.” Humble, Economics 


from a Legal Standpoint, 42 Am. L. Rev. 379. 
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closer relation between jurisprudence and economics, as shown by 
treatment of the philosophy of law and the philosophy of economics 
as parts of a larger subject. The unity of the social sciences and 
the impossibility of a self-centered, self-sufficing science of law are 
now insisted upon by sociological jurists.*” But much remains to 
be done everywhere in this direction,** and in America we have yet 
to make the very beginning, except as we have learned to harness 
history for the purposes of legal science. For it is not long since a 
seventeenth-century legal history was as orthodox as an eighteenth- 
century philosophy of law and nineteenth-century economics are 
still. Freeman tells of a teacher of law who 


“required the candidates for degrees to say that William the Conqueror 
introduced the feudal system at the great Gemot of Salisbury in 1086.” 


When the historian protested, the lawyer replied in all sincerity 
that he was examiner in law, not in history: 


“Facts might be found in chronicles, but law was to be found in Black- 
stone; it was to be found in Blackstone as an infallible source; what 
Blackstone said, he, as a law-examiner could not dispute.” = 





% Berolzheimer, System der Rechts und Wirthschaftsphilosophie, ii, viii. The 
very title of Dr. Berolzheimer’s book is suggestive. Compare also the title and scope 
of the Archiv fiir Rechts und Wirthschaftsphilosophie. In the same spirit, Professor 
Humble says: “In spite of this indifference and lack of co-operation . . . the subject 
matter of the two studies [i. e. law and economics] is largely common ground.” 
Economics from a Legal Standpoint, 42 Am. L. Rev. 379, 380. 

87 “The error of the classical conception was in looking upon law as a science isolated 
from the others, self-sufficient, furnishing a certain number of propositions the com- 
bination whereof ought to provide for all needs. In reality the law is only a resultant. 
Its explanation is outside of itself. Its sources must be sought elsewhere.” Vander 
Eycken, Méthode positive de l’interprétation, 112 (1907). “Nothing is more fallacious 
than to believe that one may give an account of the law by means of the law itself.” 
Roguin, Le régle de droit, 8 (1905). See also Bosanquet, Philosophical Theory of 
the State, 36 et seg. (1899). 

88 Kantorowicz, Rechtswissenschaft und Soziologie, 8 (1911). 

89 Freeman, Methods of Historical Study, 73-74. Compare with the foregoing: 
“The report of the commission . . . is based upon a most voluminous array of statis- 
tical tables, extracts from the works of philosophical writers and the industrial laws of 
many countries, all of which are designed to show that our own system of dealing with 
industrial accidents is economically, morally, and legally unsound. Under our form of 
government, however, courts must regard all economic, philosophical, and moral 
theories, attractive and desirable though they may be, as subordinate to the primary 
question whether they can be molded into statutes without infringing upon the 
letter or spirit of our written constitutions.” Ives v. South Buffalo R. Co., 201 N. Y. 
271, 287, 94 N. E. 431, 437 (1911). Of course, economic, moral, and philosophical 
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Holmes and Bigelow and Thayer and Ames and Maitland have 
made us wiser with respect to law and history. But it is still good 
form for the lawyer to look upon our eighteenth-century Bills of 
Rights as authoritative text-books of politics, of ethics,” and of 
economics.®” 


THE PRESENT STATUS OF SOCIOLOGICAL JURISPRUDENCE.” 


The main problem to which sociological jurists are addressing | 
themselves today is to enable and to compel law-making, and also 





theories of today could have no more bearing on the reading of the text than historical 
study of today, in the mind of Freeman’s teacher, could have upon the legal dogma as 
to what was legal history! 

% People v. Coler, 166 N. Y. 1, 14, 59 N. E. 716, 720 (1901); Low v. Rees Printing 
Co., 41 Neb. 127, 135, 59 N. W. 362, 364 (1894); State ex rel. Zillmer v. Kreutzberg, 
114 Wis. 530, 537, 90 N. W. 1098, 1101 (1902). 

% Durkin v. Kingston Coal Co., 171 Pa. St. 193, 202, 33 Atl. 237, 238 (1895); Hoxie 
v. New York, etc. R. Co., 82 Conn. 352, 359; 73 Atl. 754, 757 (1909). I am indebted 
to Professor Munroe Smith for calling my attention to a notable example in the minor- 
ity report of a committee of the Bar Association of the City of New York upon a prop- 
osition for amendment of the state constitution so as to permit the enactment of a 
Workmen’s Compensation Act. The report says: ‘We must begin by ourselves under- 
standing that the constitutional provisions which are contained in our bill of rights 
in the state and federal constitutions are moral principles, as weighty in moral authority 
and as vital to the safety of society as any that have ever been promulgated, not even 
excepting the golden rule. After that, we must teach the people. We must make 
them understand that constitutional rights are moral rights, and that whatever experi- 
ments they may try in modes of social organization, they must never try any experi- 
ments which will imperil those moral rights. We must make them understand that 
once they tamper with the security of those moral rights they will, like Samson, wreck 
the social structure and be themselves crushed in the ruins. There is no duty resting 
upon the lawyers of today which is higher than the duty to resist to the uttermost any 
effort at amendment of our constitutions which shall endanger in the slightest degree 
the moral principles in the bill of rights, or which shall permit any man’s property to 
be taken under any pretext without due process of law, or which shall extend to any 
man anything less than the absolutely equal protection of the law.” Report of Special 
Committee . . . to consider the Question of an Amendment to the Constitution of the 
State of New York Empowering the Legislature to Enact a Workmen’s Compensation 
Law (Dated 27 December, 1911) p. 17. 

2 ‘ A law that restricts the freedom of contract on the part of both the master and 
servant can not in the end operate to the benefit of either.” People v. Coler, 166 N. Y. 
1, 16, 59 N. E. 716, 721 (1901). See for many other examples the papers referred to 
supra, note 85. 

% Ehrlich, Soziologie und Jurisprudenz (1906); Kantorowicz, Rechtswissenschaft und 
Soziologie (1911); Kelsen, Ueber Grenzen zwischen juristischer und soziologischer 
Methode (1911); Brugeilles, Le droit et la sociologie (1910). 
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interpretation and application of legal rules, to take more account, 
and more intelligent account, of the social facts upon which law 
must proceed and to which it is to be applied.“ More specifically, 
they insist upon six points: 

(1) The first is study of the actual social effects of legal institu- 
tions and legal doctrines. Thus Kantorowicz says: 


“T advise one who does not believe this to read a section of the German 
Civil Code in the following way: Let him ask himself with respect to 
each statement . . . what harms would social life undergo if instead of 
this statement the opposite were enacted. And then let him turn to all 
text-books, commentaries, monographs, and reports of decisions and see 
how many questions of this sort he will find answered and how many he 
will find even put. Characteristically, also, statistics upon civil law are 
almost wholly wanting, so that we can be sure of almost nothing as to 
the social function of civil law, particularly as to the measure of its real- 
ization. For instance, we only know that the Civil Code governs five 
forms of matrimonial property régime, but we have not the least sugges- 
tion in what numerical relation and in what geographical subdivisions 
the several forms occur now in social life.” ® 





% “No glance strays over this Chinese wall into the region of social life for the reg- 
ulation whereof these precepts were promulgated; that troubles the orthodox jurists 
as little as the uses which the builders of a machine may chance sometime to make of 
his formula troubles the pure mathematician.” Kantorowicz, Rechtswissenschaft und 
Soziologie, 5. ‘So this means only remains: look over the Chinese wall into the region 
of social life in which it is the task of every rule of law to bring forth some sort of con- 
sequences.” Jd. 7. See also Vander Eycken, Méthode positive de l’interprétation, 
109 et seq.; Holmes, The Path of the Law, 1o Harv. L. REv. 457, 467. 

Perhaps the most effective study in this direction has been done in Professor 
Ehrlich’s “‘ Seminar for Living Law.” See Ehrlich, Die Erforschung des lebenden 
Rechts, Schmollers Jahrbuch, xxxv, 129 (1911). With us, a sign of a new tendency 
to take more account of the social facts involved in application of legal rules may 
be seen in the opinion of Winslow, C. J., in Borgnis v. Falk Co., 133 N. W. 209 
(Wis., 1911). Reference should be made also to the well-known briefs of Mr. 
Brandeis in Muller v. State of Oregon, 208 U. S. 412, 28 Sup. Ct. 324 (1908), and 
Ritchie ». Wayman, 244 Ill. 509, 91 N. E. 695 (1910), and to the brief in State ». 
Cramer (Supreme Court of Ohio, Jan. 16, 1912). See Boyd, the Economic and Le- 
gal Basis of Compulsory Industrial Insurance for Workmen, 10 Mich. L. Rev. 345. 

% Rechtswissenschaft und Soziologie, 8. In the United States we are even more 
backward. Proper statistics of the administration of civil justice, which are a pre- 
requisite of intelligent reform of procedure, are not to be had except for the Munici- 
pal Court of Chicago. As to criminal law, see Robinson, History and Organization 
of Criminal Statistics in the United States (1911); Mayo-Smith, Statistics and So- 
ciology, chap. 12 (1907); Ralston, The Delay in the Execution of Murderers, Paper 
Read Before the Pennsylvania Bar Association (1911). 
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(2): The second is sociological study in connection with legal 
study in preparation for legislation. The accepted scientific method 
has been to study other legislation analytically. Comparative 
legislation has been taken to be the best foundation for wise law- 
making. But it is not enough to compare the laws themselves. 
It is much more important to study their social operation and the 
effects which they produce, if any, when put in action.” 

(3) The third is study of the means of making legal rules effective. 
This has been neglected almost entirely in the past. We have studied 
the making of law sedulously. It seems to have been assumed 
that, when made, law will enforce itself. This is true not only of 
legislation but also of that more important part of our law which 
rests in the reports. Almost’ the whole energy of our judicial sys- 
tem is employed in working out a consistent, logical, minutely 
precise body of precedents. The important part of our system is 
not the trial judge who dispenses justice to litigants but the judge of 
the appellate court who uses the litigation as a means of developing 
the law; and we judge the system by the output of written opinions 
and not by the actual results inter partes in concrete causes. But 
the life of the law is in its enforcement. Serious scientific study of 
how to make our huge annual output of legislation and judicial 
interpretation effective is imperative.” 

(4) A means toward the end last considered is a sociological 
legal history; that is, study not merely of how doctrines have evolved 
and developed, considered solely as jural materials, but of what 
social effects the doctrines of the law have produced in the past 
and how they have produced them.*%* Accordingly Kantorowicz 





% Legislative reference bureaus are beginning to do this work. See Reinsch, Bestre- 
bungen zur Verbesserung der gesetzgeberischen Tatigkeit, Blatter fiir verglichende 
Rechtswissenschaft, viii, 246. Kantorowicz gives as an example: in preparation for 
housing legislation there should be inquiry as to “how far the statutory law of tenancy 
is silenced by contracts of leasing.” Jd. 9. See some sensible, practical remarks upon 
this phase of sociological jurisprudence in Tanon, L’évolution du droit et la conscience 
sociale, 3 ed., 196-202. An important recent work, largely from this standpoint, is 
Jethro Brown, The Underlying Principles of Modern Legislation (1912). 

97 See my papers, the Need of a Sociological Jurisprudence, 19 Green Bag 607; 
Law in Books and Law in Action, 44 Am. L. Rev. 12. 

98 “What method shall we employ in studying juridical phenomena? We shall 
have to investigate: what juridical phenomena are, their classification, the necessary 
and sufficient conditions in order that they be obligatory, their generality and their 
permanence. Comparative law can teach us already as to the comparative generality 
of a phenomenon. . . . Legal history makes us aware of the comparative permanence 
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calls for a legal history which shall not deal with rules and doctrines 
apart from the economic and social history of their time, as if the 
causes of change in the law were always to be found in the legal 
phenomena of the past; a legal history that shall not try to show 
that the law of the past can give us an answer to every question, 
by systematic deduction, as if it were a system without hiatus and 
without antinomies.*® Instead it is to show us how the law of the 
past grew out of social, economic, and psychological conditions, 
how it accorded with or accommodated itself to them, and how 
far we can proceed upon that law as a basis, or in disregard of it, 
with well-grounded expectations of producing the results desired.! 

(5) Another point is the importance of reasonable and just solu- 
tions of individual causes, too often sacrificed in the immediate 
. past to the attempt to bring about an impossible degree of certainty. 
A whole literature has grown up in recent years upon this subject. 
In general the sociological jurists stand for what has been called 
equitable application of law; that is, they conceive of the legal rule 
as a general guide to the judge, leading him toward the just result, 
but insist that within wide limits he should be free to deal with the 
individual case, so as to meet the demands of justice between the 
parties and accord with the general reason of ordinary men.) 

(6) Finally, the end, toward which the foregoing points are but 
some of the means, is to make effort more effective in achieving the 
purposes of law.!” 





of these phenomena. . . . One may seek to verify how far the degree of generality of 
a juridical phenomenon accords with its degree of permanence.” Brugeilles, Le droit 
et la sociologie, 160. 

% Rechtswissehschaft und Sociologie, 30-34. 

100 Dicey’s Law and Public Opinion in England (1905) is a history of legislation 
from this standpoint. Compare Wigmore’s history of the law of confessions. Evi- 
dence, I, § 865. 

101 See some account of this doctrine in my paper, The Enforcement of Law, 20 Green 
Bag 401 (1908). 

Out of the great mass of writing upon this subject in the past ten years, reference 
may be made to the following: Ehrlich, Freie Rechtsfindung und freie Rechtswissen- 
schaft (1903); Gnzus Flavius (Kantorowicz), Der Kampf um die Rechtswissenschaft 
(1906); Fuchs, Recht und Wahrheit in unserer heutigen Justiz (1908); Oertmann, 
Gesetzeszwang und Richterfreiheit (1909); Gmelin, Quousque? Beitrige zur sozio- 
logischen Rechtsfindung (1910); Kantorowicz, Rechtswissenschaft und Soziologie, 
11 et seg. (1911). 

102 “The jurist must study the law teleologically; he must observe how the elements 
of law turn out in their respective working; whether their operation leads to useful or 
to harmful consequences, to consequences which accord with culture or to those which 
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Summarily stated, the sociological jurist pursues a comparative 
study of legal systems, legal doctrines, and legal institutions as 
social phenomena, and criticizes them with respect to their relation 
to social conditions and social progress. Comparing sociological 
jurists with jurists of the other schools, we may say: 

1. They look more to the working of the law than to its abstract 
content. 

2. They regard law as a social institution which may be improved 
by intelligent human effort, and hold it their duty to discover the 
best means of furthering and directing such effort. 

3. They lay stress upon the social purposes which law subserves 
rather than upon sanction. 

4. They urge that legal precepts are to be regarded more as 
guides to results which are socially just and less as inflexible molds. 

5. Their philosophical views are very diverse. Beginning as posi- 
tivists, recently they have adhered to some one of the groups of 
the social philosophical school, from which, indeed, the sociological 
school, on many essential points, is not easily distinguishable. 
While Professor Moore tells us that the time has come “‘in the de- 
velopment of the pragmatic movement for systematic and detailed 
applications of pragmatic conceptions and methods to specific 
problems, rather than further discussion of general principles,” 1 
unhappily discussion of general principles goes on and a pragmatist 
philosophy of law is yet to come. When it is promulgated it may 
expect many adherents from the sociological jurists. 

Roscoe Pound. 


Harvarp Law ScHOooL. 





oppose it; to consequences whereby values are appraised justly or unjustly.” Kohler, 
Introduction to Rogge’s Methodologische Vorstudien zu einer Kritik des Rechts, 
viii (1911). ' 

103 Pragmatism and its Critics, Preface. 
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A PROBLEM IN THE DRAFTING OF WORK- 
MEN’S COMPENSATION ACTS. 


[I. — Concluded.] 


HE purpose of these acts being to compensate workmen for 
industrial accidents and not to insure workmen against want, 
it is evident that the employer is not bound to compensate the 
workman for his loss of earning power unless such loss be caused 
by theemployment. The causal connection between the injury and 
the employment is the subject of two phrases in section 1 of both 
the English acts. A workman is entitled to compensation if “‘per- 
sonal injury . . . arising out of his employment . . . is caused” 
to him. The words “‘is caused” are taken to relate to the connec- 
tion between the accident and the harm suffered by the workman. 
The words “arising out of” point to the origin or cause of the 
accident, and are descriptive of its character or quality. They 
relate to the connection between the employment and the accident, 
the injury-producing occurrence. 

Even admitting that the accident arose out of the employment, 
the master is only liable if the accident, and to the extent to which 
the accident, incapacitates the servant. All the cases in which the 
phrase “‘is caused” is considered, deal with this question. If the 
accident is regarded as “arising out of the employment,” it is 
consistently held that in determining whether the physical inca- 
pacity which deprives the servant of his earning power is caused 
thereby to the workman, it is not relevant to say that it was not 
the natural or probable consequence of the accident or occurrence. 
The employer is bound to compensate the servant for all the results 
of the accident, however unexpected their extent; it is immaterial — 
that such an accident or occurrence would not normally incapaci- 
tate the ordinary workman, or that such an accident would not, 
save under the most exceptional circumstances, result in any 
physical disability. The question whether the physical disability, 
the incapacity to labor, is caused by the accident, or “where 
death results, the question whether it results from the injury, 
resolves itself into an inquiry, into the chain of causation.” It is 

















= Se 
erection ~ 





518 HARVARD LAW REVIEW. 


enough that the accident is one of the necessary antecedents of 
the disability of which the plaintiff complains. The causal con- 
nection depends upon the actual sequence of events, their rela- 
tion of fact to fact as facts. The test is purely objective and 
external. If the compensation is to be restricted, if the employer 
is to be relieved from the liability for any of the injuries of which 


the workmen’s employment is the causa sine qua non, the restric- 


tion, the relief, must be found in that other phrase which is also 
held to relate to causation — “arising out of the employment.” 
While an injury is held to be “‘caused” by an accident if the acci- 
dent is a causa sine qua non, a necessary antecedent of, the injury, 
it is not enough that but for the employment the accident would 
not have occurred, that the employment is a causa sine qua non, 
a necessary antecedent, of the accident. Something more is re- 
quired if the injury is to be held to be one arising out of the 
employment. 

Now this phrase is susceptible of at least two totally different 
and antagonistic meanings: It may be understood to mean that 
the injury in fact arose from the employment, that it in fact happened 
because the servant was employed as he was, and that but for the 
employment it would not have occurred; it might even be taken to 
mean that it arose wholly out of the employment, that no cause 
connected and no force not itself originating in the employment 
had been a necessary factor in producing the injury. In either 
event such a meaning is also objective and external, it deals with 
facts as facts and with the actual relation of one fact with another. 
But, on the other hand, it is capable of being understood in a 
sense which has nothing to do with the actual relation of the em- 
ployment to the harm, but rather to these relations considered as 
a subject of someone’s thoughts and anticipations. 

At one time there was a marked tendency to limit the liability 
of one guilty of tortious conduct, at least where his tort was one of 
negligent action or omission, to those consequences which he ought 
to have foreseen as likely to result therefrom.! The liability was 
made to depend upon the probability that the harm which in fact 
resulted would occur.? The test. of legal cause was subjective, not 





1 See the recent articles by the Hon. Jeremiah Smith on Legal Cause in Actions of 
Tort, 25 Harv. L. Rev. 103, 223, especially 114-128. 
2 As has been well said, “probability is not an attribute of events in themselves, 
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objective. This conception of legal as distinguished from actual 
cause, while disappearing, still occasionally crops up even in tort 
actions.® 

While, in determining whether the workmen’s incapacity is 
“ caused” by the accident, the test is purely objective and both the 
master’s and the sufferer’s power of foreseeing it is immaterial—, 
the test applied to determine whether the accident arose out of the 
employment has become purely subjective. An accident, and so 
the injury resulting from it, is held to ‘“‘arise out of the employ- 
ment” only if it is due to a risk to which, at the time the employ- 
ment begins, or a particular task is set the émployee, it could be 
foreseen that the employment or task would probably subject him. 


“Tt is not enough for the applicant to say the accident would not have 
happened if I had not been engaged in this employment or if I had not- 
been in that particular place.” 4 


The first step in this direction was taken in the Scottish case of 
Falconer v. London & Glasgow Engineering Co.,> where a work- 
man was injured by the larking of a fellow servant, in which Lord 
Traynor holds that the injury did not arise out of the employment 
“because it could not be said to be incidental to the employer’s 
business or one of the hazards attached to it. It might equally 
have happened in any work.” It first appears in England in 
Armitage v. L. & Y. Ry. Co.,° a case whose facts were closely similar 





but of our expectation of them; it is subjective not objective, it is the name for some- 
body’s guess whether they will happen.” Terry, Leading Principles of Anglo-American 
Law, § 547. 

3 See 25 Harv. L. REv. 237-252, especially 251, 252. 

* Cozens-Hardy, M. R., in Craske v. Wigan, [1909] 2 K. B. 635, 638. 

5 3 Fraser 564 (Scot. Ct. Sess., 1901). 

6 [1902] 2 K. B. 178, 4 W.C. C.5. “The accident,” says Collins, M. R., “did not 
arise from anything which by any stretch of language can be properly said to be inci- 
dental to the employment of either of the boys. It was as much outside the scope 
of the one to do the act which caused the injury as it was outside the scope of the em- 
ployment of the other to be exposed to such an injury.” And Cozens-Hardy, L. J., 
says: “Some meaning must be given to the words ‘out of.’ . . . They appear to point 
to accidents arising from such causes as the negligence of fellow workmen or some 
natural cause incident to the character of the business.” In Andrew ». Failsworth 
Industrial Society, [1904] 2 K. B. 32, Collins, M. R., adopts the following language of 
the County Court judge: “But if there is under particular circumstances in a par- 
ticular vocation something appreciably and substantially beyond the ordinary normal 
risk, which ordinary people run, and which is a necessary concomitant of the occupa- 
tion the man is engaged in, then I am entitled to say that that extra danger to 
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to those in Falconer’s case, and is definitely and authoritatively 
announced with a slight but significant variation in Challis ». 
London & S. W. Ry.’ 


“The legislature,” says Collins, M. R., “in framing the Act, intended to 
provide for the risks of accident which are within the ordinary scope of 
the particular employment in which the workman is engaged. No doubt 
the Act does not use the expression ‘ risks incidental to the employment,’ 
but the interpretation of the words ‘accident arising out of and in the 
course of the employment’ appears to me necessarily to involve the ques- 
tion what risks are commonly incidental to the employment.” ® 


It must be remembered that the Act of 1897 was limited to cer- 
tain trades and employments which may be fairly called ultra- 
hazardous. In Falconer v. London & Glasgow Engineering Co., the 
first case in which it was held that no injuries arose out of the employ- 
ment unless they were due to a risk incidental thereto, it is expressly : 
pointed out by Macdonald, Lord President, that ‘‘the object of 
the statute was to secure compensation to workmen who are en- 
gaged in occupations which exposed them to dangers from which 
other occupations were free” and that it ‘was as against accidents 
incidental to the employment that the benefit of the statute was 
given.” 


“The purpose of the Acts,”’ says Lord Trayner in the same case, “appears 
to have been to lay upon certain employers, the execution of whose work 
and business was more than ordinarily hazardous and from the nature 
of it more than usually attended with accidental injuries to their ser- 
vants, the liability from which the employers of labor in other and less 
hazardous employments, were exempt, and even then only to impose 
the liability for incidental injuries which arose out of and in the course 
of the hazardous employment.” 





which the man is exposed is something arising out of the employment, and if in conse- 
quence of that a fatality occurs, I am entitled to say the section applies and the appli- 
cant is entitled to recover.” 

7 [1905] 2 K. B. 154, 7 W. C. C. 23. An engine driver was injured by stones thrown 
by boys from a bridge over the line; the boys did not intend to strike the driver, their 
object apparently being to throw the stones down the smoke stack. 

8 [1905] 2 K. B. 157. Cozens-Hardy, L. J., at p. 159, uses the word “reasonably” 
instead of “commonly” incidental, and the one holds it to be unjustifiable, and the 
other thinks it would be “absurd,” to leave out of sight or disregard “what is matter 
of common knowledge and experience,” the fact “that a train in motion has great attrac- 
tion for mischievous boys as an object at which to discharge missiles.” Collins, M. R., 
at p. 157. 
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And he gives instances of accidents occurring to workmen 
while employed, which in his opinion would not arise out of it 
because they “are in no sense incidental to such employment and 
might equally happen to workmen engaged in employments which 
are not within the employments enumerated in the statute.” 

There is much to be said in favor of so construing such words 
in such an act. If the object is to make employers who choose to 
engage in ultra-hazardous businesses answer for the injury caused to 
their employees by the exceptional nature of their business, there 
seems no good reason to hold them answerable for injuries due not 
to those exceptional risks but to risks which would attach to any 
workman working in any business. On the other hand, there seems 
no particular justice in giving compensation to one workman 
because he is employed in a business which subjects him to peculiar 
dangers which have in fact not injured him, and to deny it to 
another injured in precisely the same way simply because, while 
his employment did subject him to the risk of the very nature 
from which he suffered, it did not also subject him to peculiar risks 
of a totally different sort, thereby becoming ultra-hazardous. If 
the act singles out servants in certain trades, because of the peculiar 
risks to which these trades subject them, as worthy of protection 
not granted other servants in less hazardous employments, it would 
seem a fair construction of the legislative intent that they were 
intended to be protected not from the risks which they ran as 
working men and to which all workmen in any employment are sub- 
ject, but only from those risks which were peculiar to their excep- 
tional employment. 

In the earlier cases and even in Challis v. L. & S. W. Ry., while 
the test is subjective, it is not subjective to either the master or 
the workman. The question was whether the accident arose from 
some danger found by experience to be so commonly attendant upon 
the particular employment as to be recognized as forming one of 
the extra hazards of it and so intended by Parliament to be covered 
by the act. What either the master or workman either did or 
could have anticipated is regarded as unimportant. The test, 
while subjective, is subjective to the intent of Parliament, not to 
the employer and employee. 

The Act of 1906, however, extended the liability of the employers 
and the right of compensation of the workmen to all employments 
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irrespective of any peculiar dangers incident thereto. The object 
of such an act, therefore, is not to protect workmen from peculiar 
risks incidental to the peculiar nature of their employment, but to 
protect workmen as a class from an injury received in consequence 
of their labor, because they are regarded as incapable of bearing 
such loss without injury to society. A restriction of liability and of 
the right to compensation to those injuries which are peculiar to 
the nature of the particular employment on which the workman 
is engaged is as much out of place in such an act as it is appropri- 
ate in an act restricting liability and the right to compensation to 
ultra-hazardous employments. 

In construing the Act of 1906, the courts have, however, consist- 
ently held that the injury to arise out of the employment “must 
arise out of a risk commonly incident to the employment,” ® or, 
to phrase it somewhat differently, “from a risk to which the work- 
man was exposed by the nature of his employment.” ! 

The test remained subjective and inevitably became subjective 
to the parties to the employment, the employer and the employee. 
Their foresight, sometimes that of the servants and sometimes that 
of the masters, sometimes that of both, becomes the test.“ So in 
Morrison v. Clyde Navigation Trustees, Lord M’Laren says: 





® Buckley, L. J., in Fitzgerald v. Clarke & Son, [1908] 2 K. B. 790. 

10 Lord Kinnear in McLauchlan v. Anderson, 48 Scot. L. Rep. 349, 351 (1911). 

11 So long as there is someone else whose state of mind is important, the require- 
ment that the risk must be commonly incidental to the employment does not neces- 
sarily indicate that the test is subjective to the parties to the contract of employment. 
So long as the operation of the act is restricted, as was that of 1897, to ultra-hazardous 
trades, what dangers were usually incidental to such an employment was important 
in determining whether the risk was one which was intended to be covered by the 
act. When, however, the act is made applicable to all employments, as is that of 1906, 
the workman is protected not because he is exposed to peculiar dangers different from 
those of other workmen in other employments, but because as workman he is unable 
to care adequately for the loss resulting to him from accidents which he receives in his 
service. It at once becomes unimportant whether the particular sort of injury or the 
particular cause of it could have been foreseen; the loss is there, and all that is neces- 
sary is that it should be due to his employment. If, then, in construing the act of 1906, ° 
this requirement that the injury should be from a risk incidental to the accident is 
regarded as an essential part of the interpretation of the phrase “arising out of the em- 
ployment,” it naturally follows that the intent of the legislature to include this injury 
because peculiarly apt to occur in a particular sort of employment being no longer 
important, the foresight of someone other than the public speaking through its repre- 
sentatives should be made the test, and it is equally natural that the foresight should 
be that of either or both of the parties concerned, the employee and the employer. 

22 [1909] Scot. Sess. Cas. 59, 2 B. W. C. C. 99, 102. 
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“Tt was certainly not within the contemplation of the parties when the 
appellant was engaged that he should get upon a moving wagon to enable 
him to go home to his dinner, and it was found that in doing so his ob- 
ject was not to serve his employer; and this is just another way of saying 
that the act leading to the disablement of the appellant neither arose 
expressly nor by implication out of his employment.” 


And so in Collins v. Collins ¥ Fitz Gibbon, L. J., says: 


“T cannot understand how the occurrence could arise out of and in the 
course of a particular employment unless it was something the risk of 
which might have been contemplated by a reasonable person on entering 
the employment, as incidental to it.” 


And in McDaid v. Stee] * Lord Kinnear says that an errand boy 
who chose to work a lift which it .was not his business to operate, 
thereby exposed himself to new risks which were not within the 
contract of employment which he made with his master. 

Except in the dissenting opinion of Lord Atkinson in Astley ». 
Evans & Co., no such explicit statement appears in any English 
cases, but the same idea pervades many of the recent English cases. 
The knowledge by the master of the existence of the conditions 
which bring about the accident is regarded as essential; '* and the 
master’s knowledge can only be essential as showing that the risk of 
injury from this cause was within his foresight. 

The cases which discuss the question as to whether a risk is so far 
incidental to an employment that an injury therefrom is regarded 
as arising out of it, fall into three groups: 

1. Where the workman’s injury is due to the physical condi- 
tions under which, and the surroundings amidst which, the employ- 
ment is being carried on, or to the nature and condition of the 
working place and “its furniture,” including the tools and appli- 
ances used in his employer’s business. 

2. Where the injury is directly due to the acts of anyone, whether 
the sufferer himself or a fellow workman engaged in the perform- 
ance of the master’s business within or without the particular 
sphere of labor entrusted to him. 

3. Where the injury is due to some force not arising out of the 





8 [1907] 2 I. R. 104, 108. M4 48 Scot. L. Rep. 765, 767 (1911). 
% 4B. W.C.C. 319, 328 (1912). - 
18 See for instance Rowland v. Wright, [1909] 1 K. B. 963, 1 B. W. C. C. 192. 
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employment nor due to any operation thereof, the sole connection 
between the employment and the force being that the workman’s 
employment brings him into contact with it. 

Even in construing the Act of 1897, restricted as it was to ultra- 
hazardous businesses, the conception that the injury must be one 
which must arise from one of those extra hazards which give the 
employment its dangerous character, which as has been seen is the 
basis of the decision in Falconer v. London & Glasgow Engineering 
Co. was never carried to its legal conclusion. In fact, its sole effect 
seems to have been to require that the injury should arise from a risk 
incidental to the employment, that is, one capable of being per- 
ceived as constituting a danger to those engaged therein. This 
appears with peculiar distinctness in those cases which deal with 
the liability of the master for injuries caused by the condition of his 
premises, or its “necessary furniture,” ?” or any other conditions 
which to his knowledge exist thereon.!* In Blovelt v. Sawyer,’ a ser- 
vant employed in a factory was injured while at his dinner by the fall 
of a wall, part of his employer’s premises. He came within the act 
because he was employed in a factory which, as defined in the Fac- 
tory and Workmen’s Shops Acts, includes only occupations in which 
machinery, steam, water, or other mechanical power is used. The | 
wall which fell might have fallen upon him at any work, in any 
premises; the wall fell because it was a bad wall, not because it was 
a factory wall. Indeed, it seems to be universally accepted that the 
risk need not be one which is peculiar only to the class of employ- 
ment enumerated in the act. Nor under the Act of 1906 need it be 
one to which workmen and servants in other employments or even 
the public generally are not exposed.” The physical conditions sur- 





17 In Rowland v. Wright, supra, Cozens-Hardy, M. R., says that “part of what may , 
be called the necessary furniture of a stable is the stable cat.” He goes on to express 
that nothing he has said “will lend itself to the conclusion that if the man had been 
walking along the street and the cat had bitten him the master would have been liable.” 

18 In Rowland ». Wright, supra, Cozens-Hardy, M. R., distinguishes sharply between 
a stable cat which both the employer and servant knew was in the stable and “a 
strange cat.” 

19 [1904] 1 K. B. 271, 6 W. C. C. 16. 

20 In Rowland »v. Wright, ante, n. 16, the court says that the right of a stableman 
bitten by a stable cat “is the same as if the man had been an ordinary domestic servant 
whose duties took him into the presence of a cat.” Indeed, it would seem that the 
risk of being bitten by domestic animals, such as cats and dogs, is not one to which 
servants as such are any more exposed than their masters and their families. The 
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rounding the servant while at work are consistently regarded as a 
part of the individuality of the employments there carried on; 
danger of this sort is always regarded as a risk incidental to the 
employment. So, too, it was not necessary that the injury caused 
by the operations of a business, whether conducted by the sufferer 
himself or by his fellow servant, should be of a sort not likely to 
occur in any but this sort of employment. Even under the Act of 
1897 it was not necessary that it should result from any of those 
operations which, being peculiarly dangerous, have led to the em- 
ployment being enumerated in the act. It is enough that the work 
which is being done and which is the cause of the injury should be 
done in the course and within the scope of the employment of him 
who is doing it whether by the sufferer or his fellow workmen. 

If the injury is the direct result of something done by the sufferer 
in the course of his employment,” or “‘from the negligence of a 
fellow workman in the course of his employment,” it is consist- 
ently held to be within the act. 

While the test is subjective, the master’s knowledge being es- 
sential, he need have no actual reason to regard the servant’s 
injury as reasonably probable. It is enough that the employer 
knows that there exists in the business the situation which gives 
rise to the accident. It is enough that he knows that there is a 
wall upon his premises, or that a cat is allowed to stay there, or 
that certain work.is being done; it is not necessary that he should 
know the precise condition which exists; for instance, that he 
should know that the wall is in bad repair, or that the cat is vicious 
and fierce, or that the servant is careless and apt to be guilty of 
negligence. Nor is it necessary that he should’ be guilty of negli- 
gence in any way, that he should have been derelict in not having 
ascertained the condition of his premises and in not having repaired 
it, or that he should know the nature of his cat or servant. Nor, 
if he knows of the actual condition of affairs, is it necessary that it 
contain a threat of injury so great that the master should appre- 





risk is common, if not to all humanity, at least to that very large part of it who live 
in houses where pets are kept. 

*1 An injury arises out of the employment, says Cozens-Hardy, M. R., in Craske ». 
Wigan, [1909] 2 K. B. 635, 638, if the applicant can say, “The accident arose out of 
something I was doing in the course of my employment.” 

2 Mathew, L. J., in Armitage v. L. & Y. Ry., [1902] 2 K. B. 179, 183. 
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ciate its occurrence as probable; it is enough that he knows of the 
existence of the situation,” — a situation which, since it exists upon 
his premises and in his business, is regarded as so far individual to it 
that the risk of injury from it is incidental to that business and to the 
employment of all those who work therein. 

As has been seen, an injury caused to a servant by his own 
deliberate departure from his designated sphere and place of work, 
or by his adoption for his own purposes of a dangerous method of 
work, is held not to arise out of the employment but from new 
risks which he himself has added to it. 

And from the first it has been held that the injuries sustained 
by a servant while himself engaged upon the actual work entrusted 
to him does not arise out of the employment if it be due to the 
acts of fellow servants who themselves are outside the course of 
employment and are acting for their own purposes and not in an 
honest though mistaken or excessive effort to further their master’s 
interests. Not only must the injured servant be in the course 
of his employment, but the acts of the fellow servants must be 
done in the course of their employment and arise out of it in the 
sense that they must be done for the purpose of furthering the 
performance of the work entrusted to them. Acts causing injury 
by a fellow servant, done through sheer spite or malice,“ or in a 
spirit of fun, or in the act of “larking,” are held not to arise out of 
the employment.” 

The cases do not clearly determine whether the risk of conduct 
on the part of a fellow servant, which, if that of the sufferer himself, 
would clearly put him outside the course of his employment and 
prevent his injury’ from arising thereout, is or is not ipso facto 
outside of the risks incidental to employment of those at work near 
him. All the cases have been cases of larking or other cases in 





% “Neither the master nor the man expected the cat to bite, but his [the man’s] 
duties took him into the place where the cat was.” Rowland v. Wright, ante, n. 16. 

% Tf the fellow servant’s action is designed to further the work entrusted to him and 
is appropriate thereto, the fact that it is excessive and that there is bad blood between 
him and the sufferer does not defeat recovery. McIntyre v. Rodgers, 6 Fraser 176 
(Scot. Ct. Sess., 1904). 

% Falconer v. London & Glasgow Engineering Co., 3 Fraser 564 (Scot. Ct. Sess., 
too1); Armitage v. L. & Y. Ry., [1902] 2 K. B. 278, 4 W. C. C. 5; Fitzgerald ». 
Clarke & Sons, [1908] 2 K. B. 799; Baird v. Burley, [1908] Scot. Sess. Cas. 545, 
1 B. W. C. C. 7; Wilson v. Laing, 46 Scot. L. Rep. 843, 2 B. W. C. C. 118 (Ct. 
Sess., 1909) (servant struck in the eye by a ball thrown in play by a fellow domestic). 
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which the fellow servant’s act was directed against the sufferer, 
though perhaps not with any intention of injuring him. No case 
has held that the risk of injury, from a fellow servant temporarily 
“quitting his employment” * by doing for the moment something 
solely for his own convenience or pleasure, thereby increasing the 
risk to his fellows as well as to himself, is or is not a risk incidental 
to the employment of a fellow workman injured thereby. Yet such 
situations are apt to occur at any time. The instance given by 
Lord Moncreiff, dissenting in Falconer’s case, of a miner deliber- 
ately opening his safety lamp for the purpose of lighting his pipe, 
would fulfil all the conditions necessary to bar such miner if himself 
injured. No case deals with this or any similar situation, nor does 
any case decide whether the risk of injury from a workman’s choice 
for his own purposes of an unnecessarily dangerous way of doing his 
appointed work, which would undoubtedly bar him from compensa- 
tion if injured, is or is not a risk incidental to the employment of 
his fellow workmen. The cases do not carry the master’s exemption 
much, if any, further than the statement of Cozens-Hardy, L. J., 
in the first English case of this sort,?” to the effect that ‘‘an acci- 
dent caused by the tortious act of a fellow workman having no re- 
lation whatever to his employment, cannot be said to arise out 
of the employment.” 

On the other hand, it is held that the risk of injury by the tor- 
tious acts of third parties, strangers to the business, is a risk inci- 
dental to the employment if experience has shown that its nature,” 
or the nature of the service required by the employee on some 
particular occasion,”® is such that it is reasonably probable that 
the servant will be exposed to such tortious interference. But the 
servant’s exposure must be reasonably probable, it is not enough 





2% See Loreburn, L. C., in Reed v. G. W. Ry., ante, 25 Harv. L. REv. 420, n. 55. 

27 Armitage v. L. & Y. Ry., [1902] 2 K. B. 178, 4 W. C.C. 5, ante, n. 6. 

28 In Anderson ». Balfour, 44 Ir. L. T. 168, 3 B. W. C. C. 588 (C. A. Ir., ro10), the 
risk of injury from assault by poachers was held to be incidental to the complainant’s 
employment as a gamekeeper. In Challis v. L. & S. W. Ry., [1905] 2 K. B. 154, 7 W. 
C. C. 23, it was held that the risk of injury by stones thrown by mischievous boys at an 
engineer was, in view of the known tendency of boys to throw stones at engines, a 
risk incidental to the employment of an engine driver. 

29 In Nesbit v. Rayne & Burn, [1910] 2 K. B. 689, 3 W. C. C. 507, it was held that 
the risk of being robbed and murdered was incidental to the employment of the servant 
who was sent by rail with a large sum of money, for the payment of wages of miners, 
though his-general employment was the usually safe one of clerk. 
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that he may possibly be subjected to such danger.*® The first 
case,*! which arose under the Act of 1897, was one in which the 
tortious act was directed against the property of the employer and 
incidentally injured the employee who was in charge of it. The later 
cases,** decided under the Act of 1906, allowed compensation for 
injuries by tortious acts directed against the servant himself and 
intended to injure him as an employee, and because of the employ- 


ment and not because of any animosity personal to him as an 
individual. 





80 In Murphy ». Berwick, 43 Ir. L. T. 126, 2 B. W.C. C. 103 (C. A., 1909), it was held 
that an injury received by a hotel cook in the kitchen during a struggle with a drunken 
guest who was trying to kiss her, did not result from a risk incidental to her employment. 
(Though it was suggested that it might be a risk incidental to the employment of a 
barmaid.) “No case,” says Walker, L. C., “ has been cited in which an employer has 
been held liable for the tortious acts of third parties, where such tortious act was not a 
risk reasonably to be contemplated by the employee in undertaking the employment.” 
Similar language is used in Collins v. Collins, [1907] 2 I. R. 104, in which it was held that 
the risk of being wounded in an affray in which the servant engaged for the protection 
of his master was not incidental to his employment of sewage work. It would, how- 
ever, seem that since it is not necessary that the risk should be incidental to the general 
employment, if it is one to which the particular service on which the employee is 
engaged tends reasonably to subject him, this case therefore can only be supported on 
the ground that the servant was not justified in leaving the general field of his labor and 
undertaking the protection of his master’s person. (See ante, 25 Harv. L. REV. 413, 
n. 43.) It would seem that if the master asked or permitted the claimant to interfere 
in his behalf — the matter left in doubt by the facts reported — or if the master’s 
peril constituted an emergency which justified the servant in departing from his usual 
sphere of employment and going to his master’s aid, while the risk was not within his 
contemplation when he entered upon his general employment, it was one to which his 
particular service obviously tended to expose him. 

81 Challis v. L. & S. W. Ry., [1905] 2 K. B. 154, 7 W. C. C. 23. 

® Nesbit v. Rayne & Burn, [1910] 2 K. B. 689, 3 W. C. C. 507; Anderson ». 
Balfour, 44 Ir. L. T. 168, 3 B. W. C. C. 588 (C. A. Ir., 1910). 

3% In Murray v. Denholm & Co., 48 Scot. L. Rep. 896 (Ct. Sess., r911), in which a 
workman, who remained loyal to his master and continued at work during a strike, 
was wounded by a mob of strikers who entered the shop for the purpose of closing it, 
recovery was denied, but principally upon the ground, in which all of the judges con- 
curred, that the injury being intended could not be regarded as an accident. Of the 
judges, however, discussing the question as to whether, had it been an accident, ‘it 
has arisen out of the employment, two of the three held that it would not have arisen 
out of the employment, the third expresses his doubts upon the subject. It would 
seem that under the English cases, of which the Scottish judges expressed their dis- 
approval, recovery should have been allowed. Experience shows that workmen con- 
tinuing work during a strike are peculiarly exposed to the risk of violence at the hands of 
the strikers; to hold the master liable in such case would not make him liable for any 
assault made upon the workman on his way home or when he had arrived there, 
because in such case, his employment having terminated when he left the master’s 
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Much is to be said for an interpretation of the Act of 1897, re- 
stricted as it is to ultra-hazardous employments, which would deny 
compensation for injuries received from the tortious acts of both 
fellow workmen and strangers. But even in such an act there seems 
no good reason for distinguishing between these two sorts of tortious 
acts, unless an employment is classified as ultra-hazardous because 
of its tendency to provoke tortious violence against those employed 
therein. The employment of policemen might well be so regarded, 
because those employed therein are well known to be subject to 
assaults upc u them, not as men but as policemen. But no one of the 
employments enumerated in the Act of 1897 is included therein 
because of such special peril. 

In construing the Act of 1906, which is applicable to all businesses 
though not peculiarly dangerous, there seems no reason for making 
the deliberate wrongfulness as distinguished from the mere negli- 
gence of a fellow servant’s acts or the object for which it is done, 
whether in furtherance of the master’s business or for the servant’s 
own amusement, of itself the decisive factor. Still less does it 
seem proper to distinguish between the tortious acts of fellow serv- 
ants and of strangers. Under such an act the rule that injuries to 
arise out of the employment must result from risks incidental to 
it ceases to have relation to the peculiar perils of the employment, 
which, by rendering it peculiarly dangerous, leads to its inclusion 
in the act. What risks are incidental depends upon the foresight 
of the parties at the time the general employment began or the 
particular work is assigned the employee. The test should be, there- 
fore, whether the acts which cause the injury are of the sort which 
experience should have led the parties to have actually foreseen, 
and should not be made to depend upon the object or character of 
the act, or of the status or position of the person guilty of it, except 
in so far as its object, or character, or the position of the person doing 
it, tends in fact to make its occurrence probable or improbable. 

If the foresight of the parties is the proper test, it seems certain 
that no hard and fast distinction should be drawn between the 
tortious acts of third parties and of a fellow workman.* While 





premises, his injury while it might arise out of his employment would not be received 
in the course of it. 

* In Murray v. Denholm & Co., supra, Lord Salvesen says that if the workman 
cannot recover compensation from his employer for injury deliberately inflicted by his 
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many employments do from their nature tend to subject the serv- 
ant to risk of violence from outsiders, yet in many instances the 
conditions of the employment, the known character of the working 
forces, are such that nothing is better known than that those em- 
ployed therein will be subject to grave dangers by the horse play and 
deliberate misconduct of their fellow servants, and by their deliberate 
choice of methods and places of work, for their own convenience 
and in disobedience of orders, which threatens serious injury not 
only to themselves but to their fellows. One of the most usual 
forms of serious and wilful misconduct which under both acts is a 
total or a partial bar to compensation is this very thing; it would 
seem that so prevalent and frequent a practice could hardly be 
regarded as so abnormal as to be outside the contemplation of the 
parties as a thing likely to increase the risks of the employment. 
The most difficult questions arise where a workman’s injury is 
due to a cause not itself connected with the employer’s business 
nor created by it, but which is one outside the business, into 
contact with which he is brought in the course of his employment. 
The cases are in hopeless confusion. It seems impossible to 
deduce from them any general principle or definite test by which 
it can be determined whether the risk from such a source is 
to be regarded as, incidental to the employment, and so whether 
an injury due to it is to be held to arise out of the employment. 
One of the tests most usually given is whether it is one of ‘‘the 
ordinary dangers to which the nature of the workman’s employ- 
ment exposed him,” * ‘‘a risk to which the workman is exposed 
by the nature of the employment.” * Yet, under the authorities, 
this appears to be too broad. It is constantly said that ‘there 
must be something appreciably and substantially beyond the ordi- 
nary and normal risk which people ordinarily run and which is a 
necessary concomitant of the occupation the man is engaged in.’ 7 





fellow workmen, still more is this so where he “‘is injured by a third party over whom 
the employer has no control and who has entered his premises without his consent.” 
At p. 905. 

% The Lord President (Dunedin) in McNeice v. Singer Co., [1910-1911] Scot. Sess. 
Cas. 12, 48 Scot. L. Rep. 15, 4 B. W. C. C. 351, and in M’Laren ». Caledonian Ry., 
48 Scot. L. Rep. 885, 887 (Ct. Sess., 1911). 

%° Lord Kinnear in M’Lauchlan ». Anderson, [1911] Scot. Sess. Cas. 529, 48 Scot. 
L. Rep. 340, 351, 4 B. W. C. C. 376, 378. 

87 Collins, M. R., in Andrew »v. Failsworth Industrial Society, Ltd., [1904] 2 K. B.° 
32, 35, quoting the County Court judge. 
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If the risk is one common to all humanity, it is not enough that his 
employment subjects him, in common with all humanity, to it. 
Such a risk is incidental to his existence as a human being, not to 
hisemployment. Yet it is impossible to distinguish broadly between 
dangers of a sort to which only workmen in a particular employment 
are subjected and dangers of the sort to which all men are exposed. 
In Pierce v. The Provident Clothing Co.,?* Buckley, L. J., does 
draw this distinction: ‘‘An accident,” he says, “‘arises out of the 
employment when it results from a risk incidental to the employ- 
ment as distinguished from a risk common to all mankind.” But 
in the next sentence he shows that even to him the nature of the 
danger affords no definite test, for he adds: “though the risk inci- 
dental to the employment may include a risk common to all man- 
kind.” It is not enough to bar recovery that the danger is one to 
which all are subject. The risk must be the same; if the work- 
man’s employment involves a greater exposure to the danger than 
that to which the ordinary person is subject,®® the risk of such 
greater exposure may be one incidental to his business. It may be 
said that the cases exhibit the thought that the employment must 
peculiarly tend to subject one employed therein to the risk of injury 
from a danger common to all mankind. The employee must be “ex- 
posed by the nature of his employment to some peculiar danger.” *° 
But it still remains to define the peculiarity. The word necessarily 
involves a comparison. It remains to be seen with what persons or 
class of persons the comparison is to be made. It involves also the 





%8 [1911] 1 K. B. 997, 1003. 

89 Collins, M. R., in Andrew »v. Failsworth Industrial Society, Ltd., supra, says the 
question is, “‘was the man exposed to more than the normal risk, which everybody, 
so to speak, incurs at any time and in any place. 

40 Cozens-Hardy, M. R., in Craske v. Wigan, [1909] 2 K. B. 635, 637, 2 B. W. C. C. 
35, 39, in which it was held that an injury to a lady’s maid, due to her striking herself 
in the eye in the effort to ward off a cockchafer which flew through an open window 
into the room where she was working, did not arise out of the employment. “The 
risk was in no way incidental to the employment of a lady’s maid. She was not placed 
by reason of the employment in a position of any special danger. The incursion of a 
cockchafer through an open window into a room where there is a light is a risk common . 
to all humanity.” The peculiarity need not be in the nature of the work itself, it may 
lie in the condition under which it is carried on. So in Chitty v. Nelson, 126 L. T. J. 
172, 2 B. W.C. C. 496 (Stockton in Tees Co. Ct., 1908), it was held that the suffocation 
of a domestic servant in her room in a fire arose out of her employment, since the situa- 
tion of her room and the lameness of the cook, her room-mate, rendered her escape 
peculiarly difficult. 
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idea that the risk must differ in extent or the degree of the exposure 
to the common danger; it remains to be seen in what this difference 
must consist, and whether it is possible to formulate any principles 
as to the character or the nature of the difference so as to afford a 
practical working guide to the determination of the existence or | 
non-existence of liability. 

Even a casual examination of the cases will show that it is impos- 
sible to formulate any definite test as to the amount of extra ex- 
posure, of peculiarly intimate contact, needed to make the risk one 
peculiar to the employment, or to determine with what greater fre- 
quency the risk must be encountered. In each case it appears to 
come down to what can hardly be called the opinion of the individual 
judge, for judicial opinion is primarily the result of reasoning based 
upon approximately definite principles.“ It is rather the sentiment 
of the trial judge which controls, unless the sentiment of the majority 
of the appellate court conflicts with it. It seems impossible to find 
any real reason for the action of the courts in cases of this class. 
For example, it was held that a workman upon a scaffold ten feet 
high was peculiarly exposed to lightning,” but that a man forced 
by the urgency of his employer’s need to remain against his protest 
at his work of road-mending in a violent storm, during which every 
one who could had sought shelter, was not exposed to any greater 
risk from lightning than anyone else within the area of the storm.® 
Yet it was as much the nature of the latter’s employment which 
forced him to remain out of doors in the storm as it was the nature 
of the former’s employment which took him upon the scaffold; and 
while a workman who is at work at an elevation is perhaps a slightly 





4t Lord Kyllachy says in Haley v. United Collieries, Ltd., [1907] Scot. Sess. Cas. 214, 
44 Scot. L. Rep. 193, 195: “The question . . . whether the accident arose out of and 
occurred in the course of the employment . . . cannot be solved by reference to any 
formula or general principle, but must always depend upon the circumstances of each 
case.” And see the protest of Lord Loreburn, L. C., in the course of argument in 
Kitchenham ». S. S. Johannesburg, [1911] A. C. 417, and Walters v. Staveley Coal & 
Iron Co., Ltd., 4 B. W. C. C. 303, 304 (1911), against the citation of prior decisions 
upon any but precisely identical facts. 

# In Andrew »v. Failsworth Industrial Society, Ltd., [1904] 2 K. B. 32. 

# Kelly v. Kerry County Council, 42 Ir. L. T. 23, 1 B. W. C. C. 194 (C. A., Ir., 
1908). Fletcher Moulton, L. J., dissenting in Warner v. Couchman, [1911] 1 K. B. 351, 
says, at p. 358: “ This was a sound view by reason of the fact that lightning is indis- 
criminate in its action, and persons at home or abroad, at work or unemployed, run 
substantially equal dangers.” One may be permitted to differ as to the equal proba- 
bility of being struck by lightning while indoors and out. 
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better target for lightning than one working on the ground, it seems 
equally clear that a man runs a greater danger of being struck while 
out in the open than he does if under shelter. So, too, while it 
was held that the risk of sunstroke was incidental to the employ- 
ment of one painting a ship in dry dock in the tropics,“ it was held 
that the risk of having his hands frost-bitten was not incidental to 
the work of a sailor, required as such to pull upon frozen and icy 
ropes, because in Halifax, where the injury occurred, everyone 
who goes out in winter runs some risk of injury by the cold.” Yet 
while in the one case the danger of sunstroke is increased by the 
glare of the sun from the ship which was being painted, and so 
the painter was exposed to a greater risk than other residents in the 
tropics, it would seem equally certain that the danger which every 
resident of Halifax runs of having his hands frost-bitten was in 
the sailor’s case greatly increased by the necessity of handling 
icy ropes. 

Nor is the requirement that if the risk is not greater in degree 
the exposure to it must be more frequent, consistently applied. 
In Pierce v. The Provident Clothing Co., an employee, whose 
employment as a canvasser for subscriptions took him constantly 
about the streets of London, chose with his employer’s knowledge 
to use a bicycle as a means of getting about; while riding his bicycle 
he collided with a tram car and was killed. It was held that the risk 
of injury from the traffic of the streets was one incidental to his 
employment. Yet not three months before the same court had 
held in Warner v. Couchman “* that the risk of having his hands 
frost-bitten was not incidental to the employment of a baker’s 
boy whose duty it was to deliver bread for his master and to collect 
payment therefor, because “there was nothing in the nature of his 
employment which exposed him to more than the ordinary risk of 
cold to which any person working in the open air was exposed on 
that day”’; ** “‘the squire in his dog cart, the farmer in his gig, the 
butcher, the grocer traveling, the carters in their carts, were all in 





“ Morgan »v. S. S. Zenaida, 25 T. L. R. 446, 2 B. W. C. C. 19 (C. A., 1909). See 
accord the very recent case of Davies v. Gillespie (C. A., Oct. 17, 1911), briefly 
reported in 105 L. T. 494. 

4 Karemaker v. S. S. “Corsican,” 4 B. W. C. C. 295 (C. A., rorz). 

# [1911] 1 K. B. 997, 4 B. W. C. C. 242. 

47 [1911] 1 K. B. 351, 4 B. W. CC. C. 32. 

4 Cozens-Hardy, M. R., in Warner v. Couchman, [1911] 1 K. B. 351, 354. 


















































534 HARVARD LAW REVIEW. 


just the same position of exposure.” “° No importance was attached 
to the fact that he had to take off his gloves in order to make change. 
“This,” it was said, “though probably more convenient, was not 
necessary.” °° Yet in Pierce v. The Provident Clothing Co. the 
deceased’s use of the bicycle, while no doubt convenient, was even 
less necessary for the proper discharge of his duties. 

It is impossible to reconcile Warner v. Couchman with Pierce 
v. The Provident Clothing Co. on any other supposition than that 
of a purely arbitrary distinction drawn between the risks of dangers 
due to natural causes and the risk of the known dangers of civilized 


‘life. If Warner was not by reason of his employment as baker’s 


boy exposed to the cold to any greater degree than any other person 
whose business or pleasure forced him abroad in the cold, neither 
was Pierce subjected in any greater degree to the perils of travel 
on the streets than was anyone of the multitude of people who were 
on that day riding bicycles for their business or their pleasure in the 
streets of London. Nor was the number of persons whose business 
or pleasure took them out into the cold on the day upon which War- 
ner was injured any greater than, if as great as, the number of per- 
sons who were abroad in the streets of London on the day upon 
which Pierce was injured; nor was the frequency or duration of 
the exposure greater in the one case than the other. 

Whether peculiar frequency of exposure is necessary to make the 
risk incidental to the employment is more than uncertain. In 
McNeice v. Singer Sewing Machine Co. the Lord President 
(Dunedin), upon whose opinion Cozens-Hardy, M. R., largely 
rests his decision in Pierce’s case, laid no stress whatever upon the 
fact that the complainant’s employment, as salesman and collector, 
required him to be constantly in the street. “That many members 


of the public are exposed to the same danger” to him is not “the . 


criterion.” To him it was enough that the claimant “‘in the course 
of his employment is compelled to go into the streets,’ and so was 
exposed to the risk, not as a member of the public but because his 
employment required him on that particular occasion to subject 
himself to it. It is true that Cozens-Hardy, M. R., in Pierce’s 
case alludes to the frequency with which the decedent by the 





49 Farwell, L. J., at p. 350. 
50 Cozens-Hardy, M. R., at p. 354. 
5 [1910-1911] Scot. Sess, Cas, 12, 48 Scot. L. Rep. 15, 4 B. W. C. C. 351. 
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nature of his employment was forced to encounter the perils of 
traffic; * and Buckley, L. J., intimates the same idea by his com- 
parison of the risks of collision to which a railway guard and an 
ordinary traveler by rail are subject.* Yet Cozens-Hardy, M. R., 
himself gives as an instance of an accident, undoubtedly arising out 
of and in the course of the employment, the running down by a 
tram car of a house servant sent upon an errand; yet no one could 
suppose that the position of a house servant tended to expose him 
with any peculiar frequency to the risk of traffic in the public streets. 
In fact, if such accident arises out of the employment at all, it 
is because it occurs from a risk to which the particular service 
required does, on that particular occasion, in fact expose him 
in common with all persons who have occasion to be upon the 
street. 

In fact, in Warner’s case the Court of Appeal compared the claim- 
ant’s employment with that of other persons, and denied him 
recovery because the risks which he ran were not peculiar to his 
employment and to no other, or to only a few others, while in 
Pierce’s case they, like the Court of Sessions in McNeice’s case, 
properly refused to make such a comparison. It seems clearly 
erroneous to compare the claimant’s employment with other em- 
ployments.® ‘The law does not say ‘arising out of his employment 





8 He says, at p. 999, that the deceased’s “work” (as a canvasser) “necessarily 
involved spending a great part of the day in the streets in this triangular area; and 
in the course of his duties he was beyond all doubt much more exposed to the risks 
of the streets than ordinary members of the public.” 

8 At p. 1003. He draws the same comparison in Fitzgerald v. Clarke & Son, 
[1908] 2 K. B. 796, 800. 

5 Indeed Cozens-Hardy is contrasting the liability of a master whose house servant 
is injured by street traffic while on an errand with the non-liability of a master whose 
servant is similarly injured at the same spot on his night off on his way to amuse 
himself at “The Franco-British Exhibition.” Yet surely the object of his journey does 
not in the least increase his risk; the sole distinguishing factor is that in the first case 
the particular service required of him compels him to face it. 

55 In the very recent case of Amys »v. Barton, ros L. T. 619 (C. A., Oct. 25, 1911), 
an engineer employed to run some machinery upon a farm died of blood poisoning 
caused by a slight wound in his leg. The only evidence as to its cause was what 
the deceased had himself said — that he had been stung by a wasp of which many 
had been seen about. This evidence was rejected, but the court held that even had it 
been admitted, his dependents could not have recovered compensation, because, as 
Cozens-Hardy, M. R., said, “ His particular employment did not expose him to any 
peculiar risk, or any greater risk than anybody who was engaged in the most ordinary oc- 
cupations on a farm or elsewhere in the country was exposed to.” If he thereby meant 








536 HARVARD LAW REVIEW. 


and out of that employment alone.’ Other employments have 
nothing to do with the question.” * 3 

Even in an-act confined to ultra-hazardous trades such a compari- 
son would be inappropriate. Under such an act it might be proper to 
require that the risk should be one of those which give to the business 
its extra-hazardous character, but even so it would only be proper 
to compare the employment with other employments not enumerated 
in the act and to exclude all risks not peculiar to the businesses 
covered by the act. Still less is it appropriate in an act applicable 
to all employments. Were the act designed to protect work-people 
because as such they are exposed to peculiar perils, it might be 
proper to compare the risk with that run by persons having no 
business to do. Yet no such comparison is attempted in any case. 
Indeed, it would seem that the whole conception that the risk 
must be in any way peculiar to the particular business is utterly 
out of place in such an act as that of 1906. The workman is singled 
out for protection not because peculiarly apt to be injured, but be- 
cause as a class workmen are regarded as peculiarly unable to take 
care of the loss resulting from injury without serious detriment to 





to compare the particular employment of the engineer with other sorts of farm labor or 
with employments on other farms, and intended to intimate that the risk must be 
peculiar to the particular sort of farm labor entrusted to him and not one common to all 
sorts of labor upon that or other farms, or that it must be peculiar to the employment 
on that particular farm as distinguished from the risk commonly attached to farm work 
wherever done, he goes far beyond anything as yet decided. Probably he meant no 
more than that the risk must be one peculiar to farm labor and not common to all 
persons employed in the most ordinary occupations of any sort in the country, in 
which event the case goes no further than Warner v. Couchman or Craske v. Wigan, 
itself a case of injury by a common insect. The fact that the wasps were found upon 
the master’s premises is not decisive, nor is his liability made to depend, as indicated in a 
brief report of the same case in 56 Sol. J. 27, upon the domicile of the wasp, upon whether 
it was a wasp resident or wasp errant. The distinction between this case and Rowland 
v. Wright is that the wasps were not brought upon the premises by the master nor 
maintained there to his knowledge as part of “the necessary furniture” of the farm, 
as was the stable cat in Rowland’s case, but, on the contrary, were natural incidents of 
country life. It is intimated that if it had been shown that the engineer’s death was 
due to a sting of a hibernating wasp which the noise of the engine had roused, the risk 
would have been peculiarly incidental to such farm work as his, and would differ from 
that of other farm laborers and country residents who during the hibernating season 
run little or no risk of wasp stings. 

% Fletcher Moulton, L. J., dissenting in Warner ». Couchman, [1911] 1 K. B. 357. 
It is carefully pointed out by him in Pierce ». Provident Clothing & Supply Co., 
Ltd., that his dissent was not upon the principles laid down in Warner’s case, but 
upon their application to the facts. 
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society, present and future. This incapacity is present whenever 
he is injured; it should be enough that in fact his employment has 
brought the injury upon him. 

II. 


Having examined the decisions of the British courts which 


have construed and applied the phrase “arising out of and in the . 


course of employment,” it remains to consider whether the results 
reached are such as to make it desirable to copy these words in 
whole or in part, verbatim or with modifications, into American 
legislation upon this subject. 

As has been seen, there seems to be a substantial agreement that 
such acts should be so drawn as, in so far as it is possible, to prevent 
rather than to encourage litigation, and so to save the waste attendant 
thereon. In order that litigation shall be prevented, it is necessary 
that upon the happening of any given accident it should be as nearly 
as possible certain whether the victim is or is not entitled to compen- 
sation. In order to arrive at this certainty, two things are required: 
First, that the act can be so construed as to supply definite rules 
and principles by which a given state of facts, when proved to exist, 
can be determined to fall within or outside its operations. Such 
principles must be capable of being formulated in advance so that 
they may furnish an existing standard by which the rights of the 
parties under the act can be ascertained. Secondly, such rules and 
principles should regard as decisive only such facts as are capable of 
definite and certain proof by witnesses. Every act must be applied 
to the facts of each particular case; it is impossible to draw any 
act so as to be automatically applicable. Some facts must always 
be proved, and conflict of evidence is possible in the proof of even 
the simplest facts. But if even approximate certainty is to be 
attained, the act should be as far as possible so framed as to make 
decisive only those external and physical facts which are capable of 
actual perception by witnesses, and as to which, therefore, dispute 
can only arise from flat perjury or from an honest difference in the 
perception of the facts by different witnesses. Every effort should 
be made to exclude as decisive of the right of compensation those 
so-called issues of fact which are in reality matters of inference from 
physical facts proven to exist. Unless the situation is very simple, 
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so that the inference to be drawn therefrom is obvious or is so usual 
that a particular inference has come to be regarded as the legally 
proper one to draw, there is always room for great uncertainty. 
. It is hardly right to call these ‘‘questions of fact”; they are rather 
matters of opinion as to the effect of facts and in their nature are 
subject to the uncertainties inherent in all matters of opinion; 
they can only be finally determined by the decision of whatever 
body it may be whose province it is to draw the final inferences. 

As has been seen, such general principles as have been formu- 
lated for the application of the phrase “arising out of and in the 
course of the employment” are at best vague and indefinite save 
where they are purely arbitrary. Indeed, after years of litigation, 
there is even grave doubt as to whether any general principles do 
exist. In Haley v. United Collieries,*” Lord Killachy says that the 
question as to whether the accident arises out of and occurs in the 
course of employment ‘“‘cannot be solved by reference to any 
formula or general principle, but must always depend upon the 
circumstances of each case,” and Lord Loreburn, in several recent 
cases,°® has protested against the citation of any case as authority 
unless decided upon facts practically identical with those in hand. 
If the phrase requires definition as well as application in each case 
arising under circumstances not previously litigated, it is indeed 
difficult to see how litigation is prevented rather than encouraged 
by its use. Neither the master nor the servant can know whether 
he is entitled to compensation or liable therefor until the opinion 
of the highest court is had upon the case. 

It would seem, however, that these eminent judges are rather 
pessimistic. Certain general principles seem to have been evolved, 
or at least to be in the process of evolution, many of them vague 
and indefinite, some of them arbitrary, and most of them depending 
not upon the proof of external facts but upon some inference to be 
drawn therefrom, generally an inference as to the state of mind of 
one or the other of the parties. For instance, it is finally established 
that the workman’s employment begins when he enters upon the 
premises upon which the employer conducts his business, and 
terminates when he leaves it.*® This, while perhaps arbitrary, has 





57 Haley v. United Collieries, Ltd., [1906-1907] Scot. Sess. Cas. 214, 216. 
58 See note 41, ante. 
59 Tt is agreed that the right to compensation under workmen’s compensation acts 
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the merit of certainty both in the definiteness of the principle 
announced and in that the only fact necessary to be proved is the 
purely physical and external one of the place of injury; but the cer- 
tainty extends only to the exclusion of the employee from the bene- 
fit of the act by the fact that the injury occurred outside the 
premises. His right to recover for injuries received upon the premises 
is made to depend upon the reasonableness of his presence at the 
place of injury or upon the propriety of his choice of a particular 
path to or from his actual place of work, or of a place for doing 
things ancillary to his employment, and therefore depends upon 
the opinion of the judge upon an issue, the determination of 
which cannot with any confidence be predicted, in which the 
slightest difference in the facts may lead to entirely different con- 
clusions. So, too, the right of a servant to recover for injuries 
received while doing work of a sort not specifically entrusted to him 
depends upon questions solely of opinion. For one thing, upon 
whether the nature of his employment is one which permits him 
a reasonable range of deviation from the field of his appointed labor. 
This question, except in an extreme case, is evidently one in regard 
to which reasonable persons may reasonably differ. Then, again, 
the extent of the deviation may well be decisive; this is a mere 
question of degree which admits of an infinite variety of opinion as 
to the precise point at which the task which the workman assumes 
becomes generically different to that set him. But even this does 
not exhaust the list of doubtful questions upon which his right may 
depend. He is permitted an almost unlimited deviation if the pres- 
ervation of his master’s property requires it, and whether such an 
emergency has arisen requiring such action is evidently a matter of 
opinion. Nor is this all. The existence of the emergency as a fact 
is not required; it is enough that the servant honestly believes 
that an emergency exists, thus introducing the most doubtful of 
all issues, the mental state of the sufferer. 


should be an employee’s exclusive remedy against his employer. As most if not all 
American jurisdictions hold that a servant is subject to the defenses of fellow service 
and assumption of risk, while upon his employer’s premises, on his way to or from 
rest or while eating, resting, or otherwise satisfying the wants of nature though not 
actually engaged upon his appointed task, it seems advisable to provide expressly, 
in accordance with the construction put by British courts upon the words “‘in the course 
of employment,” that a servant injured under such circumstances shall be entitled 
to compensation, at least if his injury results from the condition of the premises or is 
caused by the operation of the business conducted thereon. 
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All of these questions arise in determining whether a servant 
is in the course of his employment. And yet the construction put 
upon the phrase “arising out of the employment” is even more vague 
and indefinite, and the issues raised under such principles as have 
been formulated are even less susceptible of accurate proof, but 
are even more exclusively matters of opinion. The principal test 
is that most uncertain issue, the foresight of the parties at the time 
the employment begins. The subsidiary principles by which this 
test is to be applied are in many instances still a matter of dispute: 
for instance, it is hard to say whether there is any rule differentiat- 
ing risks common to all mankind and risks peculiar to a particular 
sort of employment; and if there is any such distinction, it is even 
more doubtful whether there is or is not a purely arbitrary line 
drawn among risks general to all mankind between the risk of in- 
jury from purely natural forces and from dangers created by the 
activities of civilized mankind. Even where certainty of definition 
has been attained, the object or purpose of either the sufferer or the 
person who injures him, in doing what he does, is in very many 
instances made a decisive factor. It seems, therefore, that it can 
be confidently said that, as construed by the English courts, the 
phrase is not one which tends to obtain either of the prime require- 
ments of certainty of operation, the formulation of definite prin- 
ciples by which new states of fact can be seen to fall within or 
without the act, or the elimination of those so-called issues of fact, 
the result of which, depending as they do upon the inferences to be 
drawn from physical facts, can never be predicted with certainty. 

There is likewise a substantial agreement that the employee’s 
right to compensation and the employer’s liability therefor, should 
not be dependent upon the moral or social guilt or innocence, the 
care or negligence, of either of them. The purpose is not to punish 
wrongdoing or to reward merit, but to relieve a social condition found 





60 For example, it has been seen that a servant injured by adopting for his own 
purposes a particular means of doing his work not expressly authorized by his employer, 
cannot recover if he has adopted it for the purpose of furthering some private purpose 
of hisown. Yet there is great confusion as to what constitutes a private purpose; there 
is no definite certainty whether or not the means selected must be one recognized as 
more dangerous than that prescribed by the master, or even were these points definitely 
certain, there would always remain the question as to the object of the servant in 
choosing the method of work, whether it was for his own purpose or in an honest 
though mistaken idea as to what is best for his master’s interests. 
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in practice to be intolerable, by making the business bear, as part 
of its operating cost, a part at least of the loss which it causes to 
those engaged in its operations. Therefore no penalty should be 
placed upon wrongdoing unless there is reason to believe that 
thereby the number of accidents may be appreciably diminished. 
It is obvious, however, that no man should be allowed to exploit 
the act by intentionally bringing injury upon himself in order to 
gain a benefit under it. 

It has been seen, that while the English cases allow recovery 
for injuries which a workman sustains by reason of his mere 
negligence or stupidity, there has existed from the first a tendency, 
which has become more and more marked in the later cases, to hold 
that his injuries are either not received in the course of his employ- 
ment or do not arise out of it, if they are due to his deliberate and 
selfish disregard of his master’s wishes and interests. Almost at 
the first it was held that while a servant is not denied recovery 
for injuries due to his mere negligence or stupidity, he might put 
himself outside the course of his employment by officiously under- 
taking a work other than that specifically entrusted to him; and 
while he might be permitted to deviate slightly from his established 
task, in an honest though mistaken effort to further his master’s 
interests, and though he might do work entirely different from 
that set him, if necessary to preserve his master’s property or 
financial interests, an injury received because of even a slight 
deviation for his own purposes, was regarded as sustained outside 
the course of his employment. And it has been seen that the 
later cases hold that a risk which a servant encounters by such 
conduct or by doing, for some private purpose of his own or to 
lighten his labor, his work in a way different from and more dan- 
gerous than that designated by his master or which is prohibited by 
the latter, is not a risk incidental to the employment, and that 
the resulting injuries do not arise out of it. His injury is held to 
arise by reason of his voluntary exposure of himself to a risk not 
incidental to his employment, but superadded by him for his own 
convenience. This conclusion is reached by regarding as risks inci- 
dental to the employment only those which are inherent in it when 
carried on in the way and manner which the master has directed. 

Under either the earlier or the later view, the employee’s right 
to compensation is made to depend upon his regard for his em- 
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ployer’s will and interests. Phrase it as one will, the servant is given 
the right to recover if, and only if, he is obedient and faithful; 
while not deprived of compensation by mere inadvertent wrong or 
stupidity, he is denied compensation if he deliberately disobeys 
his employer’s directions and officiously acts in defiance of his 
master’s will as expressed in the latter’s definition of his servant’s 
duties. 

In the last analysis the servant is barred from recovery because 
of his fault, a species of fault differing, it is true, from any recognized 
by the common law as a bar to an action of tort, but fault none the 
less. It differs from and is narrower than contributory negligence, 
for deliberate action for the employee’s own purpose is required; 
it differs from and is narrower than voluntary assumption of risk, 
since it requires exposure to a risk not necessitated by the task set 
by the employer,. but it partakes of the nature of each and may be 
called the assumption of a risk voluntarily and unnecessarily in- 
curred by the servant for purposes of his own and not in the faith- 
ful and devoted service of his master. 

It may well be that a master should be given full power to regulate 
his own business, and should be free from liability for injury due to a 
servant’s unwillingness to conform to the system which his master 
has established, often for the very purpose of protecting his servants 
from injury. It may well be that deliberate disobedience of orders, 
especially those. designed to protect the servant and his fellows 
from accident, should bar those injured thereby. If the workman 
is to be denied compensation because of his misconduct, such 
denial should be clearly expressed as an exception to the general 
principle, in some such provision as that found in the English Act 
of 1897, expressly refusing compensation for injuries attributable 
to the sufferer’s “serious and wilful misconduct,” or preferably by 
specifically enumerating the precise kinds of misconduct which shall 
bar the right to compensation. 

Even if it is desired to refuse compensation to workmen guilty 
of serious and wilful misconduct, it would seem extremely unwise to 
adopt as a phrase defining the general nature of the injuries to be 
compensated words which have been construed by the only court 
which has yet interpreted them, so as to make even a slight dis- 
obedience of orders or a trivial disregard of the master’s interests, 
falling far short of serious and wilful misconduct, a bar to compensa- 
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tion because the injury resulting therefrom is regarded as not aris- 
ing out of the employment nor received in the course of it. 

The trend of recent American legislation appears on the whole 
to be against such a limitation of compensation. Many of the more 
recent acts, enacted and proposed, expressly deny compensation 
only where the injury is intentionally self-inflicted, and in some cases 
where it is due to intoxication, deliberately rejecting serious and 
wilful misconduct as a bar to compensation. The omission of this . 
phrase indicates an intention to regard fault on the part of the work- 
man as utterly immaterial. It is, therefore, even more obviously 
unwise to adopt in such acts the phraseology of the English act. 

There is no doubt something repugnant to all the ideas of one 
trained in the common law and used to administering its principles, 
in the thought of permitting a man, injured by his own flagrant 
misconduct, to obtain compensation from another innocent of all 
wrongdoing. It is worthy of note that it is only since the passage 
of the Act.of 1906, which gave compensation for death and seri- 
ous and permanent disablement, notwithstanding the serious and 
wilful misconduct of the sufferer, that the English courts have 
definitely construed the act so as to hold that injuries which the 
servant has brought upon himself by his disregard of his master’s 
wishes and interests do not arise out of the employment. Indeed, 
this tendency first appears in cases under that act where the em- 
ployee was injured by his serious and wilful misconduct, and where, 
under the Act of 1897, he or his dependents would have been 
barred thereby from compensation. There is every reason to 
believe that this same repugnance will operate upon American 
courts, and to expect that, in applying American acts giving compen- 
sation to employees even though guilty of serious and wilful mis- 
conduct, they will construe the language copied from the English 
act as it has been construed by the English courts, and will, like 
them, indirectly introduce a limitation of compensation. deliberately 
rejected by the legislatures. There is certainly no excuse for legis- 
lators deluding themselves and the public by providing in one sec- 
tion that only injuries self-inflicted shall be denied compensation, 
and at the same time adopting, as descriptive of the general nature 
of the injuries to be compensated, words which, as they know or 
could readily ascertain, have already been construed in England, 
and in all probability will be construed in America, as denying com- 
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pensation for injuries resulting to workmen from misconduct on 
their part of a sort to which experience has shown workmen as a 
class to be notoriously prone. 

But perhaps both the most fundamental objection, both in 
theory and in practice, to this phrase, as construed in the British 
cases, is that it makes the master’s liability depend upon the fore- 
sight of himself and his servant as to the probability that the servant 
_ will be subjected to the risk of injury of the sort which he sustains. 
Such a conception, while appropriate to determine the extent of 
duties and rights created by a contract voluntarily entered into, or 
to determine whether an individual is guilty of wrongful disregard 
of the rights of others in not preventing harm to them by removing 
the cause thereof, has no proper place in an act designed to throw 
upon the business a part of the loss which it in fact causes to those 
engaged therein, irrespective of the negligence or care with which 
it is conducted. Even in an elective act the obligation to compensate 
is not wholly the creature of the consent of the employer. The 
election is to accept the compensation scheme as prescribed by the 
act, as an alternative to an increased liability in an action of tort 
or as an alternative to losing statutory rights already granted. 
The election is to accept or reject the scheme in its entirety. The. 
nature of the scheme is dictated by the legislature, and the extent of 
the liability under it is determined by its will and not by the wishes 
of the parties. To make the foresight of the master the test is 
to carry into an act in which the fault of the master is absolutely 
immaterial a conception of cause, as including culpability, appro- 
priate only to tort law in which the defendant must not only be the 
cause, but the guilty cause, of the plaintiff’s harm.“ Whether the 
master or the servant had or had not reason to expect injury of 
the sort suffered or from the cause which in fact produced it, is 
utterly immaterial in determining whether the business in fact 





6 The restriction of liability even in tort actions to those consequences which are 
or should have been foreseen, has no relation to the relation of the defendant’s act or 
omission to the plaintiff’s injury as cause and effect, but, on the contrary, has relation 
solely to the moral or social responsibility of the defendant. It is the product of the 
conception that no man should be forced to make good a harm which he has innocently 
caused. He is not relieved from liability because he has not caused the harm, but 
because, though he has caused it, public opinion as interpreted by the courts deems it 
unfair or unwise to transfer to him, being innocent, the loss which his act has in fact 
already brought upon the plaintiff. ' 
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caused the injury. This depends on the sequence of events and 
is wholly objective. 

In dealing with the causal relation necessary between the em- 
ployment and the injury, only three courses appear to be open. 
The first is to regard it as enough that the employment furnishes 
the occasion for the employee’s injury, that the servant by reason of 
his service is in fact exposed on the occasion of his injury to the force 
which injures him, whether it be one originating in the business 
itself or be a force or condition of which the business is in no way 
the cause. It may be possible to suggest cases where the broad right 
to compensation is at least seemingly unjust to the master, but 
the only other logical and workably definite alternative is to give 
compensation only where the operations of the business or the con- 
dition of the plant or premises are the active and immediate cause 
of the injury. In such cases a greater injustice will be done to the 
employee. The third alternative is to leave the phrase as it stands, 
so making —if American courts follow the course of English 
decision, as they will in all probability do — the foresight of the 
parties the test and inviting the very difficulties and uncertainties 
which experience has shown to have resulted therefrom. 

One would suppose it to be impossible to find a more uncertain 
question — one less susceptible of definite proof, the result of which 
is more difficult to predict — upon the solution of which legal rights 
could be made to depend than the effect of an infinite variety of 
circumstances upon the human mind, were it not that the test now 
discussed makes the right to compensation depend not upon what 
the parties do actually foresee, but upon what they ought to foresee, 
under circumstances not actually known but which ought to be 
known; it introduces that most uncertain factor, the ideal mind of 
the socially normal man, by whose foresight the rights and liabilities 
of the parties must be determined. Until, after years of litigation, 
there is built up an elaborate system of rules determining what 
under given circumstances must be regarded as foreseeable, the 
question must always depend upon the circumstances of each case 
and upon the opinions of the triers of fact thereon. In its nature 
it is mere matter of opinion in every situation differing in the 
slightest degree from those already litigated; in practice, experience 
in those jurisdictions in which this test has been adopted to deter- 
mine the existence or extent of liability in an action of negligence 
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has shown it to lead to the very uncertainty and consequent liti- 
gation which it is the object of workmen’s compensation acts to 
prevent. 


It seems evident that the adoption of the phrase “‘arising out 
of and in the course of the employment” is not calculated to secure 
certainty in the application of such acts, and so to prevent litigation 
or to eliminate fault on the part of the parties as a factor decisive 
of liability. Of the two phrases, “in the course of employment” 
has caused less uncertainty and has attached less importance to 
the fault of the workman, though even here the results obtained 
in the application of it are far from satisfactory. It is in the con- 
struction and the application of the phrase “arising out of the 
employment” that the greatest dangers exist. It is, therefore, a 
matter of congratulation that, in some at least of the American 
acts, this phrase has been omitted. 

It would be presumptuous to attempt to formulate any alterna- 
tive phraseology. What phraseology should be used must depend 
upon the nature and the extent of the right to compensation which 
each legislature may determine to grant. Whatever scheme be 
adopted, it would be altogether better, in view of the very unfor- 
tunate results attained in Great Britain, not to use either phrase, 
but to select some other words ‘appropriate to accomplish the 
object in view, using the language of the English act as indicating 
what to avoid rather than what to copy. No satisfactory result 
can, the writer is convinced, be accomplished by copying the words 
of the English act and attempting to avoid the effect of the con- 
struction judicially put upon them by qualifications, explanations, 
or further definition, though even this is better than a blind accept- 
ance of them, time-dishonored as they are. 

The writer is not blind to the fact that a satisfactory substitute 
for the phrase criticized is difficult to draft, and realizes fully how 
much easier it is to criticize than to construct. The present article 
is meant solely to direct the attention of future legislators to the 
dangers that lurk in the blind assumption that since the English 
act has been in force for some years unamended, therefore it has 
worked satisfactorily and can be safely copied, and in the hope 
that with this plainly in view a more satisfactory phraseology can 
be found. There has been no lack of legal ability on the part of 
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those who have drawn the acts already in force, and no doubt the 
problem would now be satisfactorily solved had not the ques- 
tion of the constitutionality of the whole scheme absorbed prac- 
tically their entire attention to the exclusion of mere matters of 
draftsmanship. 


Francis H. Bohlen. 


UNIVERSITY OF PENNSYLVANIA Law ScHoot. 














HARVARD LAW REVIEW. 


1 Published monthly, during the Academic Year, by Harvard Law Students. 

















SUBSCRIPTION PRICE, $2.50 PER ANNUM ...... . . 35 CENTS PER NUMBER, 

} 
Editorial Board. 
| CHARLES E. HucuHeEs, Jr., President, James B. GRANT, JRr., Treasurer, 
WHEATON AUGUR, Joun R. McLane, 
MAXWELL Barus, Harry O. PALMER, 
) LawrENceE G. BENNETT, LeRoy P. Percy, 
Joun G. BUCHANAN, RoBeErt W. PERKINS, JR., 
| RoBERT W. BYERLY; Stuart C. RAND, 

E. Merrick Dopp, Jr., EustTAcE J. SELIGMAN, 
| Wit1am M. Evarts, J. RoBert Szoxp, 

Oscar R. EwIne, Rosert A. Tart, 
CHARLES V. GRAHAM, G. Tracy Voucnt, Jr., 
1 MAovrIceE Hrrsca, Wittram S. WARFIELD, I, 
Aten T. Kiors, CorneEtius C. WEBSTER, 
| ALFRED L. Loomis, CHAUNCEY E. WHEELER, 
Max LoWENTHAL, Francis S. WYNER. 





FEDERAL Employers’ LIABILITY ACT OF 1908 AS REGULATION OF IN- 
{ TERSTATE COMMERCE. — The regulation of commerce is one of the many 
| topics which are subjected by the federal Constitution to the control of 
a dual sovereignty. Primarily the alteration of the laws governing com- 
| mercial intercourse is a branch of the police power of the several states.! 
| Yet the national Congress is, by the Constitution, empowered to exercise 
| its police power over the same general subject matter with this limitation, 
| that it must confine its exercise solely to such regulation as has some 
substantial connection with commerce between the states and with for- 
| eign nations.? With this general principle in view, it would seem that 
| the constitutionality of federal legislation on this subject is dependent 
almost wholly on a question of fact: May such substantial connection 
be discovered ? 

This connection has been discovered in a vast variety of circumstances. 
It was decided at an early date that Congress could forbid all foreign 
commerce as a measure of war;* and that an act that interfered with 
interstate and foreign commerce could be made an offense against the 
United States, in spite of the fact that it was an act which was also sub- 
ject to the police power of the states. And it is equally clear that Con- 
gress does not exceed its powers when it prohibits the carriage of certain 


1 City of New York v. Miln, 11 Pet. (U. S.) 102. See Gibbons v. Ogden, 9 Wheat. 
S 


8.) i 

2 In re Debs, 158 U.S. 564, 15 Sup. Ct. goo; Patterson v. Bark Eudora, 190 U. S. 
169, 23 Sup. Ct. 821. See Gibbons »v. Ogden, supra, 196; CooLEY, CONSTITUTIONAL 
Lirations, 7 ed., 856. 

’ United States v. The William, Fed. Cas. No. 16,700. 

4 United States ». Coombs, 12 Pet. (U. S.) 72. 
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articles in interstate commerce,’ or prescribes the terms and liability 
under which a common carrier shall transport goods from state to state.® 

That certain relations between employer and employees engaged in 
interstate commerce have some substantial connection with the conduct 
of this traffic and may be regulated by Congress, is well settled. The 
Safety Appliance Act of 1893 has been upheld in numerous decisions. 
The courts have taken notice that the interests of interstate commerce 
require that the lives and limbs of persons so employed be protected by 
the use of less dangerous instrumentalities of transportation.? So too 
have they recognized the benefits accruing from the regulation of hours 
of employment,’ and restrictions on the payment of wages.® 

In ascertaining whether there is any substantial connection between 
the operation of, a statute and interstate commerce, as in deciding other 
constitutional questions, the only source of information on the subject 
matter is the judicial knowledge of the court; and accordingly the diver- 
sity of the decisions on these questions must be attributed to the differing 
attitudes of the courts on complicated matters of fact.° In the Em- 
ployers’ Liability Cases" the Supreme Court was unable to discover 
that interstate commerce was benefited by placing an unusual liability 
on a carrier, simply because it was engaged in interstate commerce to 
some extent, and therefore the court declared the act of June 11, 1906, 
unconstitutional. The decision in the Adair Case ” is another illustra- 
tion of the same principle, and may also be criticized as evincing a 
slightly limited knowledge of the actual situation.“ In the recent cases 
under the Employers’ Liability Act of 1908 the Supreme Court has 
taken a liberal view of the situation presented. Second Employers’ Lia- 
bility Cases, 223 U.S. 1, 32 Sup. Ct. 169. In upholding the constitu- 
tionality of the act, the court, in effect, decided that interstate commerce 
was beneficially affected, by imposing on common carriers an extraordi- 
nary liability to their employees for injuries suffered while engaged 
therein, even though the source of the injury were some agent of intra- 
state commerce. Aside from the general principle stated supra, it is 
difficult to discover in this decision more than a declaration of the court’s 
judicial knowledge of matters with which the statute is concerned. 





5 Champion v. Ames, 188 U. S. 321, 23 Sup. Ct. 321. 

6 Atlantic Coast Line v. Riverside Mills, 219 U. S. 186, 31 Sup. Ct. 164. 

7 Southern Ry. Co. v. United States, 222 U. S. 20, 32 Sup. Ct. 2; Wabash R. Co. ». 
United States, 168 Fed. 1. 

8 Baltimore & Ohio R. Co. v. Interstate Commerce Commission, 221 U. S. 612, 31 
Sup. Ct. 621. 

® Patterson v. Bark Eudora, -* 

10 Cf, People v. Lochner, 177 N. Y. 145, 69 N. E. 373, and Lochner ». New York, 
198 U. S. 45, 25 Sup. Ct. 539. 

1 207 U.S. 463, 28 Sup. Ct. 141. The act, 34 U. S. Strat. at LARGE, 1906, 232, 
applied to all employees of a carrier engaged in interstate commerce, whether the em- 
ployee was so engaged or not. 

2 Adair v. United States, 208 U. S. 161, 28 Sup. Ct. 277. The act, 30 U. S. Star. 
AT LARGE, 1898, 424, c. 370, § 10, made it unlawful to discharge an employee engaged 
in interstate commerce for being a member of a labor union. 

8 See the dissenting opinion of McKenna, J., in Adair ». United States, 208 U. S. 
161, 185 et seg., 28 Sup. Ct. 277, 285 et seq. 

M4 35 U. S. Stat. AT LARGE, 1908, 65, c. 149. This statute, unlike the Act of 
1906, applied only to injuries received while engaged in interstate commerce. 
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Tue De Facto Doctrine. — Although it is well settled that the acts 
of de facto officers are valid from the point of view of third persons,! there 
is a diversity of opinion as to whether officers appointed by de facto 
officers become de jure officers. The early English courts, because of the 
technical common-law notion of a public office,? repeatedly held that one 
claiming to be seised of a public office must show a sound legal right.* 
A de facto election could not be a link in the title of a de jure officer.‘ 
But the American courts, regarding an office more as a contract® of 
employment, argue that, as such de facto officers can make binding con- 
tracts and pass valid ‘titles, they can also pass incontestible titles to 
those that they elect. New York, however, follows the former ’ English 
view. A recent case set aside the election of new directors by the de 
facto directors of a private ® corporation.’ Matter of Ringler & Co.,204 
N. Y. 30. 

The New York court justifies its decision by criticizing the de facto 
doctrine as a whole. It seems to the court to be “one of those legal make- 
shifts by which unlawful or irregular corporate and public acts are legal- 
ized,” " and a principle to be confined within narrow limits. On such a 
view the officious person is not an officer at all, but in certain cases the 
court, on principles analogous to estoppel, will work justice between 
third parties by refusing to permit his title to be questioned. But does 





1 Margate Co. v. Hannam, 3 B. & Ald. 266. See 20 Harv. L. REV. 456 et seg.; Con- 
STANTINEAU, DE Facto DoctRInE, § 3 e¢ seq. 

2 See 24 Harv. L. REv. 658. 

8 King ». Lisle, Andr. 163. 

4 “Tf you derive title to a corporate office through A., and the prosecutor shew a 
papa of ouster against A., it is conclusive against you. ...” See King v. York, 
5 66, 72. 

5 A few states have allowed de facto officers to recover their salaries on the ground 
that they are servants of the people. Erwin ». Mayor, etc. of Jersey City, 60 N. J. L. 
141, 37 Atl. 732. It also would seem that in America a public office is not property. 
See 14 Harv. L. Rev. 218. But it is quite clear that an office is not such a contract 
of employment as to be within the constitutional prohibition against impairing the 
obligation of contract. Butler v. Pennsylvania, 10 How. (U. S.) 402. 

6 Attorney-General ex rel. Fuller v. Parsell, 99 Mich. 381, 58 N. W. 335; State ex 
rel. Mitchell v. Tolan, 33 N. J. L. 195. “‘Why is the defendant a de facto and not a 
de jure officer? When the defendant is asked: ‘By what authority do you hold the 
office?’ he answers, by the appointment of the Judge of the Superior Court. And 
when it is replied, but that Judge was only a Judge de facto; the defendant rejoins, 
that may be so; but all his necessary official acts are valid as to the public and nas: 
persons; my appointment was a necessary official act, and therefore, valid; 

See Norfleet v. Staton, 73 N. C. 546, 540. 

7 Since 1882, by Act of Padtlennnin elections conducted in England by de facto 
municipal officers cannot be questioned ‘collaterally. Monicrpat Corporations Act, 
1882 (45 & 46 Vict. c. 50), $§ 42, 102. Canada has always adopted the American 
view. In re McPherson v. Beeman, 17 U. C. Q. B. (Can.) 99; Lacasse 2. Roy, 8 Quebec 
Super. Ct. (Can.) 293. 

8 People ex rel. Steinert ». Anthony, 6 Hun (N. Y.) 142. “Without right himself, 
he cannot confer any on others.” Mayor, etc. of New York v. Flagg, 6 Abb. Prac. 
(N. Y.) 296, 302. 

® On this question no distinction is made even in the principal case between a public 
and a private office. See also 3 THompson, CORPORATIONS, § 3893; 3 Coox, Cor- 
PORATIONS, § 713. 

10 Werner, J.: tte j is in terms a paradox to say that one who owes his election or 
appointment to an unlawful usurpation of power by another, holds his appointment 
or election de jure.” Matter of Ringler & Co., 204 N. Y. 30, 45. 

1 Matter of Ringler & Co., supra, 42. 
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such a theory satisfactorily explain the cases? It is well settled that if 
the office that the assumed officer purports to occupy was created by 
an unconstitutional statute, and hence does not exist in contemplation 
of law, all the acts of the assumed officer are open to collateral attack.” 
Again, the law is that if the assumed officer does not hold under “color 
of title” his acts are not valid even with regard to innocent third parties . 
that have had no notice of his want of authority.“ If, as the New York 
court contends, the de facto doctrine legalizes unlawful acts for the 
benefit of innocent third parties, here are two arbitrary limitations that 
bear no relation to the knowledge of the third parties. No reasons of 
fairness between the parties can justify such distinctions. 

But the language of the majority of American courts seems to show 
that they have adopted a more liberal view of the de facto doctrine. 
However an office is defined," all will agree that an officer is an individual 
to whose acts the law attaches special consequences because of the office 
that he occupies. Conversely it may be argued that when the law attaches 
similar consequences to the acts of another individual, it is also proper 
to call him an “officer.” There are thus two kinds of officers, both in a 
primary sense “lawful,” for both are recognized by law. The one kind, 
duly elected, have many rights, as well as powers and duties; the other 
kind, becoming officers by their own acts, acquire no rights themselves: 
no right to remain in office; no right to salary; * and no right to do 
anything that a private individual cannot do.” But they do acquire 
the power to change the rights of others: the power to pass titles to others; 
the power to make contracts; and now generally the power to elect other 
officers. They acquire these powers because they have become officers 
by occupying the office. Hence if no office has been created because of 
the unconstitutionality of a statute they cannot acquire these powers. 
Neither can they become officers unless they occupy the office under 
“color of title” just as a disseisor of land must occupy under claim of 
right. ‘Color of title’ thus distinguishes true officers, both de jure and 
de facto, from mere usurpers. 





REMOVAL FOR PuBLic HEALTH OF Dams BY POLICE POWER OR EmI- 
NENT Domatn. — The taking of property by eminent domain for a public 
use is often almost indistinguishable! from such deprivations as are merely 
results of those regulations under the police power for the protection of 
public health, safety, or morals which are not burdened with a consti- 
tutional requirement of compensation.? This is especially true, since a 





2 Norton v. Shelby County, 118 U. S. 425, 6 Sup. Ct. raz. 

13 Norfleet v. Staton, supra. 

4 An office has been variously defined as a “right,” a “charge,” a “permanent trust,” 
an “agency.” See 2 Bu. Comm. 36; United States ». Maurice, 2 Brock. (U. S.) 96, 
102; Matter of Hathaway, 71 N. Y. 238; Chark »v. Stanley, 66 N. C. 59. 

16 In quo warranto proceedings a judgment of ouster would be pronounced against 
a de facto officer. In re Delgardo, 140 U. S. 586, 11 Sup. Ct. 874. 

16 See 24 Harv. L. REv. 658. 

17 People ex rel. Sullivan v. Weber, 86 Ill. 283. 


1 See 25 Harv. L. REv. 380. 
2 Mugler v. Kansas, 123 U.S. 623, 8 Sup. Ct. 273. 
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special subject of police regulation, like the public health, may also be the 
object of an exercise of eminent domain.’ It is clear that, without com- 
pensation, property may no more be taken for actual use in the name of 
public health than for other public purposes.‘ Thus compensation is 
required for a building taken for use as a hospital,5 but not for one de- 
stroyed to protect public health;® for constructing a permanent dike’ 
or drain ® on a dry lot to prevent the unhealthy flooding of other land, 
but not for digging a drain in the swampy land,’ or filling in at the ex- 
pense of the owner.!° 

The test is not whether there is a taking or merely an impairing or 
destroying, for property may be taken in the proper exercise of the police 
power," while destruction of one res, incidental to the public use of 
another, would seem to require eminent domain.” The distinction most 
commonly accepted rests upon whether the particular property is affected 
because of its utility in promoting a projected public use, or because of 
its participation in causing the public detriment which is regulated or 
removed.” 

In a recent case a statute declaring that a mill-privilege which remained 
useless without repair for five years should cease, as against the public 
health, convenience, and welfare, and that commissioners for those pur- 
poses might without compensation remove the dam and clean out the 
watercourse, was held to authorize taking private property for public 
use without compensation, in violation of the state constitution.“ Kiser 
v. Board of Commissioners of Logan County, 97 N. E. 52 (Oh.). It seems 
that the police power may be properly exercised to remove unhealthy 
conditions by cleaning out a non-navigable stream, or by compelling a 
railroad to modify the opening of its bridge to permit the enlargement 
of a drain,! or to compel the owner of a dam to construct a fishway at 





8 Sweet v. Rechel, 159 U. S. 380, 16 Sup. Ct. 43; Matter of Ryers, 72 N. Y. 1. 
See 1 Lewis, Eminent Domatn, § 307. 

4 See Chicago, etc. Ry. Co. v. People ex rel. Drainage Commissioners, 200 U. S. 
561, 592, 26 Sup. Ct. 341, 350; FREUND, PoLice Power, § 511. 

5 See Spring v. Inhabitants of Hyde Park, 137 Mass. 554, 559. 

6 Theilan v. Porter, 14 Lea (Tenn.) 622; Ferguson v. City of Selma, 43 Ala. 398. 

7 Matter of Cheesebrough, 78 N. Y. 232. 

8 Cavanagh »v. City of Boston, 139 Mass. 426, 1 N. E. 834. But cf. Commonwealth 
v. Tewksbury, 11 Met. (Mass.) 55. 

® Donnelly v. Decker, 58 Wis. 461, 17 N. W. 389; Griffith ». Pence, 9 Kan. App. 
253, 59 Pac. 677. : 

10 Bliss v. Kraus, 16 Oh. St. 54; Bancroft ». City of Cambridge, 126 Mass. 438. 

11 Commonwealth v. Carter, 132 Mass.12. See 3 Harv. L. REv. 189, 195, note. 

12 As where a railroad tears down a building in order to use its site belonging to a 
different owner. Cf. Kersey v. Schuylkill River, etc. R. Co., 133 Pa. St. 234, 19 Atl. 
553+ 

3 See Philadelphia ». Scott, 81 Pa. St. 80, 85; Freunp, Potice Power, § 511; 
RANDOLPH, EMINENT Domam, § 23. 

4 The facts of the case are not reported. The result may be mppeties on the 
ground that this particular act is not sufficiently express in limiting the authority to 


cases of detriment to public health or safety. But although the court does not cite 
authorities or apparently recognize the difficulty here discussed, its language is broad 
enough to deny the power of the state to remove dams without compensation under 
the police power. 

% Brown v. Keener, 74 N. C. 714. 

6 Chicago, etc. Ry. Co. v. People ex rel. Drainage Commissioners, supra. 
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his own expense.!”_ The case where the public health requires the com- 
plete removal of the dam is probably the closest that could be stated. 
By the test already suggested, it would apparently fall under the police 
power, but it has been declared, by way of dictum, to be eminent domain, 
requiring compensation.!® There is, however, an essential difficulty in 
saying that any property is taken to be used for the public.!® Rather 
a stream is restored to its natural state by removing an obstruction pro- 
ducing unhealthy conditions. 

The destruction of property where necessary in the public interest is 
familiar to the police power,” but rare under eminent domain.” Assum- 
ing that it cannot be done, under authority only to abate nuisances, © 
unless the conditions can be adjudged to constitute a nuisance according 
to common law,” yet apparently the police power is adequate for appro- 
priately authorizing the removal of a detriment to public health not 
within the common-law definition of a nuisance.* Conceding that jus- 
tice and good faith would oblige the legislature to compensate the owner 
of such a dam, especially if its original erection was authorized or consid- 
eration exacted in return,” yet, if the constitution recognizes this obli- 
gation as a legal requirement only in cases of taking for public use, it 
should not be for the court to strain its terms in order to overthrow a 
statute justified by the police power.* 





CoRPORATION’S RicHT TO AvorD TRANSACTIONS WITH DIRECTORS. — 
The determination of a corporation’s right to avoid transactions in which 
any of its directors are adversely interested, and which have not been 
ratified by the shareholders, raises problems somewhat similar to those 
presented in the analogous situation of transactions between an ordinary 
principal and his agent.! It is established doctrine that in the latter case 





17 State v. Beardsley, 108 Ia. 396, 79 N. W. 138; Parker v. People, 111 Ill. 581. 
Contra, Woolever v. Stewart, 36 Oh. St. 146: 

18 See Miller v. Craig, 11 N. J. Eq. 175, 186; Talbot ». Hudson, 16 Gray (Mass.) 
417, 427. In the latter case the object was to drain meadows in promotion of 
agriculture. 

19 See Livingston v. Ellis County, 30 Tex. Civ. App. 19, 21, 68 S. W. 723, 724. 

20 Gardner v. Michigan, 199 U. S. 325, 26 Sup. Ct. 106; Newark, etc. Ry. Co. ». 
wee se N. J. L. 308, 12 Atl. 697. See Russell ». Mayor, etc. of New York, 2 Den. 

. Y.) 462. 

1 Merely the amount or value of the property which it is necessary to take should 
not turn the case into one of eminent domain. 

2 People ex rel. Copcutt ». Board of Health, 140 N. Y. 1, 35 N. E. 320; Yates 2. 
Milwaukee, to Wall. (U. S.) 497. 

% See Miller v. Craig, supra, 185; Train ». Boston Disinfecting Co., 144 Mass. 523, 
530, 11 N. E. 929, 936; TrEDEMAN, LimmTaTIONs OF PoLice PoweER, § 122. Cf. Rideout 
v. Knox, 148 Mass. 368, 19 N. E. 390. 

% See Stone v. Mississippi, ror U. S. 814. 

% So a city may cause the removal of a powder magazine despite having formerly 
sold the land for its location. Davenport & Morris ». Richmond City, 81 Va. 636. 
Cf. Dunham 2. City of New Britain, 55 Conn. 378, 11 Atl. 354. 


1A iar problem is presented by contracts of corporations to vary the duties 
im upon their directors, not by contract, but by the relation of directorship. Such 
contracts may be obnoxious for some reason of policy not applicable to all contracts 
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the principal can avoid the transaction if any unfairness was practiced 
upon him by the agent;* but if the agent acted fairly, the transaction is 
not voidable,* even in the extreme case where the agent represented both 
himself and his principal. Similarly, a corporation can avoid a trans- 
action in which any of its directors were adversely interested, if they 
acted unfairly. But when the directors acted with entire fairness, it 
is not so easy to achieve a result identical with that in the analogous 
case of the ordinary principal. A more stringent rule may be required 
for corporate transactions in which directors are adversely interested, 
because the latter have far greater opportunity to practice unfairness 
upon their principal than have ordinary agents. This increased danger 
of unfair dealing is due to the greater control which a director has over 
his principal and the other agents of his principal,® and to the fact that 
it is impossible for a director to give notice of his adverse interest to his 
principal, an indispensable requirement for fair dealing by an agent with 
an ordinary principal.’ Do these two difficulties necessitate a rule al- 
lowing a corporation to avoid any contract in which its directors are 
adversely interested, irrespective of the fairness of the latter? The lack 
of such a rule will to some extent permit, in spite of the closest scrutiny 
by the courts, the exercise of fraud upon corporations by their directors.® 
But the existence of such a rule will deprive corporations of some measure 
of the freedom enjoyed by ordinary principals in doing business and 
choosing agents; for the possibility of subsequent avoidance by the 
corporation of transactions in which its directors are adversely interested 
will discourage both dealings by directors with their corporations and 
acceptance of directorships by those desirous of dealing with the corpo- 
ration or of serving other corporations dealing with it. That these con- 
siderations, and especially the former, are of importance, is illustrated 
by those cases in which a corporation, refused aid by everyone but its 
directors, has been saved from insolvency only by dealings with them.°® 
The difficulty of determining whether a corporation will be damaged 
more by the unfair dealing of its directors or by the curtailment of the 
corporation’s transactions with its directors and of its choice of directors 
has resulted in a conflict of authority, largely confined to a conflict be- 
tween the cases of different periods. Most of the earlier decisions adopted 
the doctrine of voidability of all transactions, irrespective of their fair- 
ness.!° A recent decision is one of the many later holdings to the contrary, 





between corporations and their directors. This special class of contracts, so far as it 
is 7 by such a rule of policy, is not dealt with in this note. 
ople on relation of Plugger ». Township Board of Overseers, 11 Mich. 222. 
ester v. Levering, 104 Ind. 562, 4 N. E. 203. 
‘ ‘Barks v. Bours, 98 Cal. 171, 32 Pac. 980. 
5 Hoffman Steam Coal Co. ». Rauburend Coal & Iron Co., 16 Md. 456; Electric 
Light Co. v. Bates, 68 Vt. 579, 35 Atl. 480. 
6 An instance of the exercise of such control is Pickett ». School District, 25 Wis. 
551. 
7 Burke v. Bours, 92 Cal. 108, 28 Pac. 57. 
8 See Stewart v. Lehigh Valley R. Co., 38 N. J. L. 505, 522. But see Wyman ». 
Bowman, 127 Fed. 257, 273. 
® Tatem o. Eglanol Mining Co., 42 Mont. 475, 113 Pac. 295. 
10 Wilbur v. Lynde & Hough, 49 Cal. 290; Munson ». S., G. & C. R. Co., 103 N. Y. 
58, 8 N. E. 355. It should be noted that Aberdeen R. Co. 9. Blaikie, Bros., 1 Macq. 
461, an early case usually cited in this connection, is a Scotch case. 
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which have largely displaced the older view. Wainwright v. P. H. & 
F. M. Roots Co., 97 N. E. 8 (Ind.). Thus, by the growing weight of 
authority transactions of corporations, in which transactions any," 
or even a majority,” of its directors are adversely interested, whether as 
contracting parties or as directors of the other contracting party,” can- 
not be avoided by the corporation if no unfairness was practiced upon it 
by the directors adversely interested. 





ASSENT OF BuYER TO Passtnc oF TITLE ON DELIVERY TO CARRIER. — 
Delivery of goods to the carrier under a contract to sell ordinarily passes 
title to the buyer,’ but if the shipment is not strictly in accordance 
with the contract, it is said that the buyer must assent.? In the absence 
of any contract, title could not pass until the time that the buyer 
accepted the offer, and assented to receive title;* and itis often said 
that the waiver of minor provisions, as the acceptance of a new modi- 
fied contract, has a similar effect.‘ But it seems probable that such a 
waiver vests the title in the buyer from the time of the shipment.’ A 
waiver is not an acceptance. It is strictly the relinquishment under 
certain conditions of a legal right or defense. But the courts seem to feel 
that one party to a contract should not suffer from the non-performance 
of minor conditions inserted solely for his own benefit, and thus in effect 
give him the power to treat the contract as if it had never contained 
such a condition. It follows that his assent relates back to the time of 
shipment. The doctrine is analogous to ratification,’ and it would seem 
that it could not operate to defeat the rights of purchasers from the vendor 
during the interval. There seems no reason in justice to prevent its 
ousting a trustee in bankruptcy, or even attaching creditors.° 

A recent case suggests a third possibility. Lovell v. Newman, not yet re- 
ported (C. C. A., Fifth Circ.) The buyer had been induced by fraudulent 
bills of lading to pay for cotton before it was shipped, and did not assent 
to the late shipment until after the bankruptcy of the seller. The court 
said that the assent of a creditor is presumed in the absence of subsequent 
dissent. It can only mean that the title passed by operation of law 





11 Beach v. McKinnon, 148 Fed. 734; Vonnoh ». Sixty-Seventh St. Atelier Building, 
55 N. Y. Misc. 222, 105 N. Y. Supp. 155. 

12 Wyman v. Bowman, supra; Tatem ». Eglanol Mining Co., supra. 

3 Leavenworth v. Chicago, etc. Ry. Co., 134 U. S. 688, ro Sup. Ct. 708. 


1 Fragano v. Long, 4 B. & C. 210. 

c 2 See Porter Mfg. Co. ». Edwards, 29 Hun (N. Y.) 509; Woodruff v. Noyes, 15 
onn. 335. 

8 The Frances, 8 Cranch (U. S.) 359; Felthouse v. Bindley, 11 C. B. N. Ss. 869. 

4 See Hanauer ». Bartels, 2 Colo. 514, 521. 

5 Richardson v. Dunn, 2 Q. B. 218; Orcutt ». Nelson, 1 Gray (Mass.) 536; Peters v. 
Elliott, 78 Ill. 321. See Finn v. Clark, 12 All. (Mass.) 522, 525. 

® See San Bernardino Investment Co. v. Merrill, 108 Cal. 490, 494, 41 Pac. 487, 488. 

7 See Reid ». Field, 83 Va. 26, 33, 1 S. E. 395, 309. It is not ratification because 
only by a fiction can the shipper be said to act as agent, and because the concurrence 
of assent and not the relation of agency is necessary to pass title. 

8 Cf. Bird v. Brown, 4 Exch. 786. 

® Peters v. Elliott, supra. 
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without the buyer’s actual assent; and that by his dissent he has the 
power to divest that title ab initio. Rescission for fraud or breach of 
warranty has this effect only from the time of its occurrence.'!° But there 
is an analogy in the case of gifts delivered to a third person, or to a trustee, 
where the assent of the donee or cestui que trust has always been “pre- 
sumed.” An early English case first extended the doctrine to cred- 
itors,” and, in spite of subsequent disapproval by English judges,® it 
was followed in New York." The same result was reached independently 
from the same analogy by the Supreme Court of the United States in 
1850. In a similar line of cases the principle does not seem to have 
been considered,"* and the infrequency of its application makes its validity 
doubtful. There is a radical difference between a donee and a creditor, 
for, whereas the former gives up nothing and the possibility of his dissent- 
ing may safely be disregarded, a creditor must surrender his debt. At the 
moment of shipment there is about as little reason to presume assent by 
a creditor as by an ordinary contractor. The result would be practically 
the same if the relation back of assent is allowed to oust the rights of 
attaching creditors, and in both cases the reasons for the result are those 
above referred to. As an original question, présumption of assent might 
be more convenient; but it is now impossible to establish it in the case of 
ordinary contractors, and there seems no valid line of distinction. 





Tue Ricut oF HusBAND To SUE WIFE For ALmmony. — Not only are 
virtually all the definitions of alimony that appear in the books limited 
in their terms to an allowance proceeding from the husband to the wife,! 
but it has frequently been expressly decided that the law does not recog- 
nize a right in the husband to alimony. The property which equity in 
granting a divorce allows a husband on the ground that, although title 
to it is in the wife, it has been derived through the husband under cir- 
cumstances which make it inequitable for the wife to retain it,’ is some- 
times incorrectly referred to as alimony. On principle, however, it is 





10 Thompson v. Conover, 32 N. J. L. 466. Cf. Hotchkiss ». Higgins, 52 Conn. 
205. 

1 Davis v. Ney, 125 Mass. 590; Doe 2. Knight, 5 B. & C. 671. Cf. Goss v. Singleton, 
2 Head (Tenn.) 67, 77. 

2 Atkin v. Barwick, 1 Str. 165. Cf. Smith v. Field, 5 T. R. 402. 

18 See Neate v. Ball, 2 East 117, 124; Alderson v. Temple, 4 Burr. 2235, 22309. 

4 Brown v. Bowe, 35 Hun (N. Y.) 488; Sturtevant v. _ Orser, 24 N. Y. 538. Cf. 
Berly v. Taylor, 5 Hill (N. Y.) 577. 

18 See Grove v. Brien, 8 How. (U. S.) 420, 440. m4 Tompkins v. Wheeler, 16 Pet. 
(U. S.) 106; Brooks 2. Marbury, 11 Wheat. (U. S.) 78 

© Walter 0. Ross, 2 Wash. C. C. (U. S.) 283; Bailey v. Hudson River R. Co., 49 
N. Y. 70; Straus v. Wessel, 30 Oh. St. 211. These cases, although they treat a factor 
under advances as a vendee, refuse to do so unless he has ordered the consignment. 


1 See Martin v. Martin, 65 Ia. ie 256, 21 N. W. 595, 596; 1 Bishop, MARRIAGE, 
DIVORCE AND SEPARATION, § 1386; Gopotpuin, Apr. Ecc. Laws, 508. 

2 Somers v. Somers, 39 Kan. 132, 17 Pac. 841; Groth ». Groth, 69 Ill. App. 68. In 
some jurisdictions, by statute, a husband may obtain alimony. See R.I. GEn. Laws, . 
1909, C. 247, § 8; 1 PELL’s REvIsAL oF N. C., 1908, c. 31, § 1565. 

Ms aya v. Meldrum, 15 Colo. 478, 24 Pac. 1083. See note to Greene v. Greene, 
4L. R.A. 110. 
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wholly distinct from alimony technically so called as a support out of 
the wife’s property. - 

Of recent years it has been thought that a tendency could be observed, 
resulting from the passage of the numerous statutes removing the common- 
law disabilities of married women, to place the wife and husband on an 
equality as regards this question. The first decision, however, in a court 
of last resort which manifests such a tendency, appears to be a recent 
North Dakota case, in which it was held that a husband, indigent and 
unable to earn a livelihood for himself, might recover alimony in a separate 
suit entirely apart from divorce proceedings.’ Hagert v. Hagert, 133 N. W. 
1035 (N.D.). Although the court rested its decision in part on a statute 
which entitled the husband to support from his wife under such circum- 
stances,® it clearly indicates that it does not regard the statute as essential 
to its decision. 

The argument of the court, amplified in the light of other cases in 
which the same question has been litigated,’ would seem to be: (1) the 
wife’s right to alimony is based on her right to support from her husband,° 
which in turn was based at common law on the fact that her husband 
was vested with all her property immediately available for support, 
and entitled to her services; (2) inasmuch as the enabling statutes have 
removed the reason for the wife’s right to support, the right itself should 
cease; (3) since that right, however, is too well established to be abolished, 
justice requires that a corresponding right be given to the husband under 
certain circumstances. This line of reasoning, it is submitted, cannot 
be sustained. In the first place, there would seem to be a deeper reason 
than that suggested for the wife’s right to support from her husband, 
namely, the fact that the woman is in the nature of things dependent on 
the man. That this is recognized even to-day, despite the enabling 
statutes, is apparent from the presence on many statute-books of laws 
imposing criminal penalties on a husband for desertion, and the absence 
of any such statute relating to wives.? Moreover, even should it be ad- 
mitted that the reason for the wife’s right to support had ceased, it would 
seem that the denial of the husband’s right to support is quite as well 
settled as the recognition of the wife’s right to it,!2 and hence the argu- 
ment proves only that the right should be denied the wife." Finally, even 


4 See note to Greene v. Greene, 34 L. R. A. 110; 1 Bishop, MARRIAGE, DIvoRCE 
AND SEPARATION, § 1387. 

5 On the question whether in the absence of statute a wife can bring a suit for ali- 
mony apart from divorce proceedings, there is a conflict of authority. The better 
view seems to sustain such an action. Daniels v. Daniels, 9 Colo. 133, 10 Pac. 657. 
See ScHoULER, HUSBAND AND WIFE, § 485. Contra, Clarke v. Burke, 65 Wis. 359, 27 
N. W. 22. See 1 BrsHop, MARRIAGE, Divorce AND SEPARATION, § 1388. 

6 Tf there is such a statute, the husband, it has been held, can enforce the right it 
gives him by a decree for alimony. Livingston ». Superior Court of Los Angeles County, 
117 Cal. 633, 49 Pac. 836. In view of this, the decision, at least, in Hagert v. Hagert, 
133 N. W. 1035 (N. D.), would seem to be correct. 

7 See especially opinion in Groth 2. Groth, 28 Chic. Leg. N. 348, reversed in 6g IIl. 
App. 68. For a comment on the decision in the lower court see 10 Harv. L. REv. 177. 

8 See Harris v. Harris, 31 Grat. (Va.) 13, 17. 

® See 2 Pext’s Revisat or N. C., 1908, c. 81, § 3355; 1 CopBey, Nes. ANN. Star., 
1909, § 2381. 

10 See Greene v. Greene, 49 Neb. 546, 552, 68 N. W. 947, 949; Somers v. Somers, 39 
Kan. 132, 136, 17 Pac. 841, 846. 

1 So it has been held that, i in view of modern statutes permitting married women to 
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though the denial of the husband’s right were not equally well settled, 
it is plain that the step which, it is claimed, is required by justice is not 
a new application of an existing common-law principle, but the creation 
of a new principle. Such a step would be better taken by statute and 
not accomplished by sheer judicial legislation.” 





RECENT CASES. 


ATTORNEYS — RELATION BETWEEN ATTORNEY AND CLIENT — ATTORNEY’S 
CONSENT TO HEARING BEFORE LESS THAN FuLLt Court. — A statute provided 
that every appeal to a certain court should, when the subject-matter was a 
final order, be heard before not less than three judges, unless all parties filed 
a consent to its being heard before two judges. The parties themselves not 
being present in court when such an appeal was called, their counsel filed a 
written consent that the appeal should be heard before the two judges present. 
Held, that the two judges may hear the appeal. Haworth v. Pilbrow, [1912] 
Wkly. Notes 6 (Eng., C. A., Dec. 12, 1911). 

An attorney has been said to be the general agent of the client in all matters 
which may reasonably be expected to arise for decision in the cause. See 
Prestwich v. Poley, 18 C. B. N. Ss. 806, 816. He has complete authority over the 
suit, the mode of conducting it, and all that is incident to it, though not over 
collateral matters. See Swinfen v. Lord Chelmsford, 5 H. & N. 890, 922. It is 
well settled that an attorney has the power to consent to a reference of the 
cause to arbitrators without special authority from his client. Filmer v. 
Delber, 3 Taunt. 486; Brooks v. New Durham, 55 N. H. 559. Cases of this class 
rest upon the principle that authority to prosecute a suit implies a power to 
adopt any mode of prosecution which the law provides. Buckland v. Conway, 
16 Mass. 395; Smith v. Bossard, 2 McCord Eq. (S. C.) 406. The principal 
case seems within this rule. The statute, as amended, made legal the trial of 
a final appeal before two judges. Stat. 38 & 39 Vict. c. 77, § 12; Star. 
62 & 63 Vict. c. 6, § 1. Hence the consent of the attorney to this mode of 
trial - within his implied powers and in such a case is the consent of the client 


BANKS AND BANKING — Deposits — SpEcIAL Deposit or CHECK AS COL- 
LATERAL SEcurITY. — A bank discounted notes for the plaintiff and took from 
him as collateral security a check for $2000, charging his account with $2000. 
The bank suspended payment. The notes were duly paid. The plaintiff 
sued to recover the $2000 left as collateral security. Held, that he must share 
as a general creditor. Richardson v. Cheney, 146 N. Y. App. Div. 686, 131 
N. Y. Supp. 594. 

When a bank discounts notes, and extends credit for their value, it is a simple 
debtor. Carstairs v. Bates, 3 Campb. 301. The ordinary relation of banker to 
depositor is that of debtor. Marine Bank v. Fulton Bank, 2 Wall. (U. S.) 252. 
If the depositor agrees not to use part of his credit, the banker remains no less 
a debtor. But if the collateral security is deposited to be returned in specie, 
the transaction constitutes a bailment. Jenkins v. National Village Bank, 





hold property and depriving the husband of his right to her services, the husband is 
no os liable for debts of his wife contracted before marriage. Howarth ». Warmser, 
58 Ill. 48. 

2 See 2 Bishop, MARRIAGE AND Divorce, 5 ed., § 469. 
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58 Me. 275. If the bank is not allowed to mix the fund with its general assets, 
there is a trust. McLeod v. Evans, 66 Wis. 401, 28 N. W. 173; Harrison v. 
Smith, 83 Mo. 210. Deposits for a special purpose, such as security, have 
often been called trusts. People v. City Bank of Rochester, 96 N. Y. 32; Kimmel 
v. Dickson, 5S. D. 221, 58 N. W. 561. Whether they are is essentially a question 
of fact. Mutual Accident Association v. Jacobs, 141 Ill. 261, 31 N. E. 414; 
Anderson v. Pacific Bank, 112 Cal. 598, 44 Pac. 1063. Ordinarily, when money 
is deposited, the bank may use it as its own. It merely promises to pay over a 
similar amount when the special purpose is accomplished. Hill v. Smith, 12 
M. & W. 618. In the absence of special circumstances to show that the fund 
is to be kept intact, the deposit creates only a debt. Mulford v. People, 139 Ill. 
586, 28 N. E. 1096. Thus a deposit to be paid to a third party may be with- 
‘drawn before the beneficiary accepts. Brockmeyer v. Washington National Bank, 
40 Kan. 376, 19 Pac. 855; First National Bank v. Higbee, 109 Pa. St. 130. 


Brits oF PEACE — APPLICABILITY TO NEGLIGENCE Cases. — An explosion 
in the complainant’s mine killed 110 workmen, whose administrators, the de- 
fendants, sued the complainant at law under the Employers’ Liability Act. 
The complainant’s bill asked to have these suits enjoined, and its liability de- 
termined in equity, and damages assessed in equity if it should be found liable. 
Held, that the case is not within equity jurisdiction. Southern Steel Co. v. 
Hopkins, 57 So. 11 (Ala.). 

Pomeroy’s rule that the mere presence of a single issue in many suits against 
the same person is a basis of equitable interposition has been much disputed. 
See 1 Pomeroy, Equity JuRISPRUDENCE, 3 ed., § 264, note (b). It receives its 
severest test when applied to enjoining several suits for injuries caused by a 
single act of the complainant, for courts hesitate to deny jury trials in such 
cases. If the complainant presents to the equity court an issue of contribu- 
tory negligence, or of damages, with each defendant, so that no simplification 
would result from a single trial, Pomeroy’s rule does not apply; but where a 
single issue is presented, by the complainant’s alleging absence of negligence 
on his part, jurisdiction should be taken. See 1 Pomeroy, Equity JuRisPRu- 
DENCE, 3 ed., § 251%. But courts failing to appreciate this distinction have 
rejected Pomeroy’s rule altogether. Tribette v. Illinois Central R. Co., 70 Miss. 
182, 12 So. 32; Ducktown Sulphur, Copper, & Iron Co. v. Fain, 109 Tenn. 56, 
70 S. W. 813; Vandalia Coal Co. v. Lawson, 43 Ind. App. 226, 87 N. E. 47. It 
is to be regretted that the Alabama court, in overruling a former decision based 
on Pomeroy’s rule, while now recognizing that the case was not within the rule, 
nevertheless repudiates the rule. Only one opinion adopts Pomeroy’s rule in 
a negligence case. Whitlock v. Yazoo & Mississippi Valley R. Co., 91 Miss..779, 
45 So. 861 (tacitly overruling Tribette v. Illinois Central R. Co., supra). 


BouNDARIES — PaARoL AGREEMENT TO ESTABLISH BouNnDARY. — The 
owner of a lot conveyed a part of it to the defendants by a deed in which the 
boundaries were described by courses and distances. The vendor pointed out 
the boundary to the purchaser and the latter erected a house along the line 
indicated. The plaintiff by mesne conveyances acquired the adjoining portion 
of the lot and discovered that the established line did not correspond with the 
deed. The plaintiffs and each of their predecessors had been shown the land 
prior to their respective purchases. Held, that the boundary established by the 
parol agreement should govern. Price v. De Reyes, 119 Pac. 893 (Cal.). 

A parol agreement between adjoining landowners as to the location of a 
disputed boundary, followed by acquiescence in possession according to the 
agreement, is binding. Steidl v. Link, 246 Ill. 345, 92 N. E. 874; Tritt v. 
Hoover, 116 Mich. 4, 74 N. W. 177. If the description in the deed is ambiguous, 
such an agreement is not within the Statute of Frauds, as it involves no transfer 
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of title, but merely an application of the language of the instrument. Blair v. 
Smith, 16 Mo. 273; Hagey v. Detweiler, 35 Pa. St. 409. But if the description 
is clear, the agreement is avoided by the statute, as it involves an actual trans- 
fer of land. Olin v. Henderson, 120 Mich. 149, 79 N. W. 178; Vosburgh v. 
Teator, 32 N. Y. 561. Yet it has been held that a line thus marked out and 
acted upon is conclusive, even when the description is certain. Helm v. Wilson, 
76 Cal. 476, 18 Pac. 604. Cf. Knowles v. Toothaker, 58 Me. 172. It seems just 
that the original parties or a purchaser with notice should be estopped to dis- 
pute the validity of such an agreement, but it is difficult to see how a purchaser 
who acted in reliance on the deeds without notice of the agreement could be 
affected by it. McKinney v. Doane, 155 Mo. 287, 56S. W. 304. The principal 
case may be supported on the ground that the purchasers, having seen the 
property, had notice of its agreed bounds. Bartlett v. Young, 63 N. H. 26s. 


CONSTITUTIONAL LAw — CONSTRUCTION, OPERATION, AND ENFORCEMENT 
or Constitutions — Ricut or County To Trest CONSTITUTIONALITY OF 
Statute. — A statute authorized the expenditure of state money for certain 
roads within certain counties. The plaintiff county sought to restrain the 
state officers from proceeding under the statute on the ground that it was un- 
constitutional. The county was not required to contribute in taxes as a corpor- 
ation, and its property rights were not affected. Held, that the county has no 
legal capacity to sue. County of Albany v. Hooker, 204 N. Y. 1,97 N. E. 403. 

No person whose rights are not directly affected by a statute can object to 
its constitutionality. Clark v. Kansas City, 176 U. S. 114, 20 Sup. Ct. 284. 
The doctrine is general that, in the absence of a statute imposing the duty on 
some official, any taxpayer may enjoin the misapplication of public funds by 
municipal officers, on the ground that the act, in increasing taxation, directly 
injures him. Davenport v. Kleinschmidt, 6 Mont. 502, 13 Pac. 249. But where 
his individual interests are not involved, the taxpayer cannot sue. Prince v. 
Crocker, 166 Mass. 347, 44 N. E. 446. Counties are local subdivisions of the 
state. Board of Commissioners of Hamilton County v. Mighels, 7 Oh. St. 109. 
They are not protectors of private interests or property of taxpayers and cannot 
intervene to prevent injuries to them. See People v. Ingersoll, 58 N. Y. 1, 29. 
So a county cannot complain if the state regulates the funds to be raised to 
pay county debts of a public character. State ex rel. Dillon v. Braxton County 
Court, 60 W. Va. 339, 55 S. E. 382; City Council of City and County of Denver v. 
Board of Commissioners of Adams County, 33 Colo. 1, 77 Pac. 858. In the prin- 
cipal case, the county in its corporate capacity will suffer no injury, since it 
is not a taxpayer; and, as the court points out, the public by authorized pro- 
ceedings should have brought the suit. Clearly if the funds of the county as 
a corporation, in its possession or to which it was equitably entitled, were being 
misappropriated, the county could sue. Bridges v. Board of Supervisors of 
County of Sullivan, 92 N. Y. 570; Woods v. Board of Supervisors of Madison 
County, 136 N. Y. 403, 32 N. E. tort. 


CONSTITUTIONAL LAw— DveE Process or LAW— STATUTE REQUIRING 
COMMITMENT FOR REFUSAL TO TESTIFY BEFORE LEGISLATIVE COMMITTEE BY 
JupcE or Court witHout HEarinc. — A statute provided that when a wit- 
ness duly subpoenaed refused without reasonable cause to testify before a 
committee of the legislature, he might by warrant be committed to jail until 
he submitted to do so, by a judge of any court of record upon proof by affidavit 
of the facts. Held, that the statute is unconstitutional. Imre Barnes, 132 N. Y. 
Supp. 908 (App. Div.). ~ 

Notice and an opportunity to be heard are, as a general rule, essential 
elements of due process of law. See Simon v. Craft, 182 U.S. 427, 436, 21 Sup. 
Ct. 836, 839. One apparent exception to the rule, however, has always existed 
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in the case of summary commitments for contempt committed in the presence 
of the court. Ex parte Terry, 128 U.S. 289, 9 Sup. Ct. 77;  Thwing v. Dennie, 
Quincy (Mass.) 338. But in the case of a contempt either criminal or civil, 
not committed in the presence of the court, there must always be a hearing and, 
in most cases, notice before attachment. Ex parte Stricker, 109 Fed. 145; Ex 
parte Langdon, 25 Vt. 680. But cf. Ex parte Haley, 37 Mo. App. 562. The 
legislature may also punish a contempt, such as a refusal to testify, committed 
before it or its committee carrying on an investigation for legislative purposes, 
People ex rel. McDonald v. Keeler, 99 N. Y. 463, 2 N. E. 615; Lowe v. Summers, 
69 Mo. App. 637. But where the contempt is committed before a committee, 
it cannot be punished by the committee but must be reported to the legislative 
body for its action. See In re Davis, 58 Kan. 368, 379, 49 Pac. 160, 163; COOLEY, 
CONSTITUTIONAL LimITATIONS, 7 ed., 193. As held in the principal case, there- 
fore, it would seem not due process of law to allow a court to punish without 
notice or a hearing a contumacious act which not only did not occur in its 
presence but was not a contempt of the court but of the legislature. 


CoNTEMPT — PoWER TO PUNISH FOR CONTEMPT — POWER OF SUPREME 
Court To PuNIsH FOR CONTEMPT OF LOWER Court. — A newspaper published 
statements tending to prove that a person accused of murder and remanded to 
appear before a lower court was guilty. Application was made to the Supreme 
Court to punish the members of the staff of the paper for contempt. Held, 
4 the Supreme Court has jurisdiction in the matter. In re Packer, [1911] 

. L. R. 4or. 

Every superior court possesses an inherent power of employing contempt 
proceedings to prevent any interference with its administration of justice. 
Ex parte Fernandez, 10 C. B. N. s. 3; Ex parte Terry, 128 U.S. 289, 9 Sup. Ct. 
77. This power can be exercised only by the court whose authority is being 
defied. Androscoggin & Kennebec R. Co. v. Androscoggin R. Co., 49 Me. 392; 
People v. Placer County Judge, 27 Cal. 151. Accordingly, the few American 
cases on the subject hold that an upper court cannot punish for contempt of 
a lower court. Lessee of Penn v. Messinger, 1 Yeates (Pa.) 2; In re Emery, 
149 Mich. 383, 112 N. W. 951. The earlier English cases also took this view. 
Rex v. Burchett, 1 Str. 567; In the Matter of an Application for an Attachment for 
Contempt of Court, 2'T. L. R. 351. The recent English authorities, however, 
decide that where a lower court is powerless to prevent an interference with its 
administration of justice, the upper court will intervene by an attachment for 
contempt. Rex v. Davies, [1906] 1 K. B. 32; Rex v. Clarke, 103 L. T. 636. 
These authorities argue that the purpose of contempt proceedings is to protect 
the administration of justice rather than the dignity of any court. Yet it is 
because a particular court is being prevented from exercising its proper functions 
that the summary contempt process is allowed. See United States v. Hudson, 
7 Cranch (U. S.) 32, 34; Cartwright’s Case, 114 Mass. 230, 238. Indictment is 
the proper remedy for the public wrong involved. Rex v. Fisher, 2 Camp. 563. 
The reasoning of the principal case is therefcre open to criticism, although the 
result accomplished is perhaps desirable. 


CopyricHts — ComMon-LAw RicHT: Property IN Musica IDEA. — 
The plaintiff was the author of the music of a song, on each published copy 
of which appeared the reservation ‘“ Public performance strictly forbidden.” 
The defendant without authorization transferred the music to phonograph 
records. Held, that the plaintiff is not entitled to an injunction against the 
making or selling of the records. Monckton v. Gramophone Co., 132 L. T. J. 
295 (Eng., C. A., Jan. 24, 1912). 

For a discussion of the principles involved, see 19 Harv. L. REv. 134. 
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CoRPORATIONS — Directors AND OTHER Orricers — Der Facto Drrec- 
Tors. — The de facto directors of a private corporation, in due form elected 
other directors to fill vacancies in their board. An action, in statutory form, 
was brought to oust all the directors from office. For the new directors it was 
argued that they had become de jure officers, because elected by officers acting 
in the due course of their assumed duties. Held, that the election of all the 
directors be set aside. Matter of Ringler & Co., 204 N. Y. 30. See NorEs, 


P. 550. 


CorPoRATIONS — DrrEcToRS AND OTHER OFFICERS — Directors’ ADVERSE 
INTEREST IN CONTRACT WITH CoRPORATION. — A director of a corporation, 
who was also the superintendent of its factory, contracted with it through its 
president to superintend its proposed branch factory. Held, that the corpora- 
tion cannot avoid the contract. Wainwright v. P. H. & F. M. Roots Co., 97 
N. E. 8 (Ind.). See Notes, p. 553.: 


CoRPORATIONS — INSOLVENCY OF CORPORATION — VOLUNTARY PETITION 
IN Bankruptcy BY Directors. — By resolution of the board of directors 
without a vote of the stockholders, a corporation filed a voluntary petition in 
bankruptcy. Held, that the adjudication will not be set aside. In re Kenwood 
Ice Co., 189 Fed. 525 (Dist. Ct., D. Minn.). 

The Bankruptcy Act of 1867 permitted a voluntary petition by a corporation 
by a vote of the majority of stockholders present at a meeting called for the 
purpose. U.S. Rev. Srat., 1878, § 5122. The present act permits a voluntary 
petition, but provides no form of corporate action. 36 U.S. Stat. at LARGE, 
Sess. II. c. 412, § 3. Directors have power to commit acts of bankruptcy. 
Thus the weight of authority permits them to make a general assignment for the 
benefit of creditors. Rogers v. Pell, 154 .N. Y. 518,49 N. E. 75; Birmingham Drug 
Co. v. Freeman, 15 Tex. Civ. App. 451, 39 S. W. 626. But cf. Abbot v. American 
Hard Rubber Co., 33 Barb. (N. Y.) 578. Directors may commit a preference. 
Dana v. Bank of the United States, 5 Watts & S. (Pa.) 223. And they may apply 
for a receiver. Exploration Mercantile Co. v. Hardware & Steel Co., 177 Fed. 
825. They may also make a written admission of the corporation’s inability 
to pay debts and willingness to be adjudgeda bankrupt. Jn re Lisk Mfg. Co., 
167 Fed. 411. Contra, In re Bates Machine Co., 91 Fed. 625. Nor is this an 
ineffectual act of bankruptcy when the directors solicit a petition by creditors. 
In re Moench & Sons Co., 123 Fed. 965. So the step taken by the principal 
case seems inevitable. Contra, Donly v. Holmwood, 4 Ont. App. 555. Objection 
on the ground that directors may thus effect a fundamental change should have 
been taken to the doctrine of general assignment. Bank Commissioners v. 
Bank of Brest, Har. (Mich.) 106. See Beaston v. Farmers’ Bank of Delaware, 
12 Pet. (U. S.) 102, 138. Contra, Town v. President, etc. of Bank of River 
Raisin, 2 Doug. (Mich.) 530. Moreover, it should be noted that the Act of 1867, 
requiring a vote of the stockholders, did not allow the corporation a discharge, 
whereas the present act does. In re Marshall Paper Co., 102 Fed.'872. 


Damaces — MeasurE OF DAMAGES —ErFrFect oF NOTICE OF SPECIAL 
CIRCUMSTANCES AFTER DELIVERY OF Goops TO CARRIER. — The defendant 
undertook to carry a printing press by rail to the residence of the plaintiff. 
Part of it was delivered, and the plaintiff thereupon gave notice of special 
damages he would suffer if the remainder was not promptly delivered. The 
plaintiff brought suit for the special damages alleged to have accrued from delay 
after the notice was given. #eld, that such special damages cannot be recovered. 
Hassler v. Gulf, C. & S. F. Ry. Co., 142 S. W. 629 (Tex., Ct. Civ. App.). 

Unless notice of special circumstances be given to the carrier, damages for 
delay are limited to those which both parties may reasonably be supposed to 
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have contemplated at the time of making the contract as a probable result of 
the breach. Hadley v. Baxendale, g Exch. 341; Swift River Co. v. Fitchburg 
R. Co., 169 Mass. 326, 47 N. E. 1015. But if such notice be given, the carrier 
is liable for special damages. Illinois Central R. Co. v. Byrne, 205 Ill. 9, 68 
N. E. 720; Gledhill Wall Paper Co. v. Baltimore & Ohio R. Co., 119 N. Y. Supp. 
623. This rule holds even though the carrier must charge the same rate. Chi- 
cago, etc. Ry. Co. v. Planters’ Gin and Oil Co., 88 Ark. 77, 113 S. W. 352. If 
the carrier is notified after the goods have arrived at their destination and delays 
delivery, he is liable for the loss suffered. Bourland v. Choctaw, etc. Ry. Co., 99 
Tex. 407, 90S. W. 483. Since the carrier is forbidden by law to refuse the goods, 
impose special rates, or stipulate against liability, the only reason for requiring 
notice is that he may know of the emergency in time to exercise the higher 
degree of care which the situation demands; and for this purpose notice a 
reasonable time before the delay has occurred should be as effective as notice 
_ at the time of making the contract. But the authorities hold otherwise. Mis- 
sourt, etc. Ry. Co. v. Belcher, 89 Tex. 428, 35 S. W. 6; Bradley v. Chicago, etc. 
Ry. Co., 94 Wis. 44, 68 N. W. 410. 


ELectric WirES — APPLICATION OF THE PRINCIPLE OF FLETCHER v. Ry- 
LANDS. — The plaintiff company maintained telegraph lines and electrical 
appliances on a private right of way and on the highway. The defendant com- 
pany operated on its adjacent private right of way an electric railroad whose 
currents interfered with the plaintiff company’s lines. The plaintiff sought 
to enjoin the operation of the railroad unless devices to prevent the interfer- 
ence were installed. Held, that an injunction will not be granted. Postal Tel. 
& Cable Co. v. Chicago, L. S. & S. B. Ry. Co., 97 N. E. 20 (Ind.). 

For a discussion of the principles involved, see 24 Harv. L. REV. 322. 


EMINENT DoMAIN— NATURE OF THE RIGHT OF EMINENT DOMAIN — 
REMOVAL OF Dam FoR Pusiic HEALTH. —A statute declared that where a 
mill had become useless and so remained without repair for five years, the 
privilege should cease, as against the public health, convenience, and welfare, 
and that commissioners, wherever they deemed it conducive to those objects, 
might, without compensation, cause the dam to be removed, and the watercourse 
cleaned out and improved. Held, that the statute is unconstitutional. Kiser 
v. Board of Commissioners of Logan County, 97 N. E. 52 (Oh.). See Notes, p. 551. 


Eminent DoMAIn — WuaT PROPERTY MAY BE TAKEN — PROPERTY ALREADY 
DevorteD To Pusuic Use. — A city, under a general power, attempted to con- 
demn land already appropriated to the use of a public library, in order to widen 
a street. It did not appear what part of the library’s land the city desired to 
expropriate. Held, that the property cannot be taken under a general power. 
City of Moline v. Greene, 96 N. E. ott (Ill). 

Property may generally be taken by eminent domain from one public use 
and subjected to another. City of Boston v. Inhabitants of Brookline, 156 Mass. 
172, 30 N. E. 611; Matter of Petition of New York, etc. Ry. Co., 99 N. Y. 12, 
1 N. E. 27. But such change of ownership is not allowed where there is no 


change in the use or its manner of exercise. Suburban R. Co. v. Metropolitan : 


West Side Elevated R. Co., 193 Ill. 217, 61 N. E. 1090. Nor is it permissible 
where the prior use would be thereby materially impaired or destroyed, unless 
such legislative intent appears expressly or by necessary implication. Evergreen 
Cemetery Association v. City of New Haven, 43 Conn. 234. Conversely, prop- 
erty not essential or already in actual use may be recondemned under a general 
power. Railroad Co. v. Village of Belle Centre, 48 Oh. St. 273, 27 N. E. 464. 
Some courts have gone to a considerable length in allowing such expropriation. 
Butte, etc. Ry. Co. v. Montana Union Ry. Co., 16 Mont. 504, 41 Pac. 232; 
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Wheeling Bridge Co. v. Wheeling & Belmont Bridge Co., 34 W. Va. 155, 11 
S. E. 1009. Thus one court has allowed a railroad station platform to be taken 
for a street under a general power. State, New York & Long Branch R. Co. v. 
Drummond, 46 N. J. L. 644. While another has reached the same result with 
respect to a school lot, although the use was somewhat impaired. Inhabitants 
of Easthampton v. County Commissioners of Hampshire, 154 Mass. 424, 28 
N. E. 298. In view of such decisions it would: seem that a contrary conclu- 
sion might well have resulted from a further consideration of the facts in the 
principal case. 


EsTOPPEL — ESTOPPEL IN PAIS— WHETHER SOVEREIGN MAY BE ESTOPPED. 
— By an avulsion the state acquired whatever right it had to the land in contro- 
versy. The plaintiff subsequently held for over twenty years. During this time 
the state acquiesced in the plaintiff’s possession as owner, and the plaintiff 
made costly improvements and paid the taxes levied by the state. The state 
thereafter made its first claim to the land. Held, that the state is estopped 
ee its claim. State of Iowa v. Carr, 191 Fed. 257 (C. C. A., Eighth 
Circ.). 

For a discussion of the principles involved, see 19 Harv. L. REv. 126. 


EVIDENCE — HEARSAY — PRooF OF RACE oF WITNESS’sS PARENTS. — The 
defendant was indicted under a statute for selling liquor to A., a half-breed 
Indian. A. was allowed to testify that his father was a Portuguese and his 
mother a full-blooded Indian. Held, that this is not error. State v. Rackich, 
119 Pac. 843 (Wash.). 

It is well settled that a witness may testify to his own age. Commonwealth 
v. Stevenson, 142 Mass. 466, 8 N. E. 341; People v. Ratz, 115 Cal. 132, 46 Pac. o15. 
While often such testimony is hearsay, strictly speaking, the courts have held 
it admissible, probably because the information derived from family talks, 
birthdays, and other sources amounts practically to knowledge of the fact. 
State v. Miller, 71 Kan. 200, 80 Pac. 51; Loose v. State, 120 Wis. 115, 97 N. W. 
526. See 6 Harv. L. REv. 449. Where it is based on personal observation of 
events and circumstances of daily life, it is not technically hearsay. State v. 
Marshall, 137 Mo. 463, 39 S. W. 63. For the same practical reasons a witness 
is permitted to testify to the age of members of his family. Hancock v. Supreme 
Council Catholic Benevolent Legion, 69 N. J. L. 308, 55 Atl. 246. Contra, Rogers v. 
De Bardeleben Coal & Iron Co., 97 Ala. 154, 12 So. 81. It is submitted that the 
same considerations apply to testimony astorace. It seems a preferable rule to 
admit it subject to the discretion of the court in determining adequacy of 
knowledge and means of observation, rather than to exclude it generally on 
the ground of hearsay. If it is not admissible as a statement of the witness’s 
own knowledge, it could probably be admitted, under proper conditions, as a 
statement of the family reputation. See 2 WicMoRE, EvIDENCE, §§ 1500, 1502. 
But cf. Wright v. Commonwealth, 72 S. W. 340. And some courts have allowed 
it to be shown by proof of general reputation in the neighborhood. Vaughan 
v. Phebe, Mart. & Y. (Tenn.) 4; Gilliand v. Board of Education, 1 N. C. 482, 
54S. E. 413. See 2 WicmorE, EVIDENCE, § 1605. 


FRAUDULENT CONVEYANCES — RIGHTS OF CREDITORS — CONVEYANCE OF 
PARTNERSHIP BUSINESS FRAUDULENT AS TO CREDITORS OF ONE PARTNER. — 
The business of a partnership composed of two members was by them conveyed 
to the defendant corporation with intent to defeat the creditors of one of the 
partners, who afterwards was adjudicated a bankrupt. The fraudulent nature 
of the conveyance was known to all the parties to it. Held, that the conveyance 
may be set aside by the trustee of the bankrupt partner. Trustee of Gonville v. 
Patent Caramel Co., 105 L. T. 831 (Eng., K.B. D. in Bankruptcy, Nov. 14, 1911). 
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A conveyance made with intent to defraud creditors to one having notice is 
voidable by the creditors. Srat. 13 Euiz.c. 5. The fact that the debtor 
joins with a solvent person in making the conveyance does not render it immune 
from attack. Campbell v. Davis, 85 Ala. 56, 4 So. 140. But though voidable 
by creditors, the conveyance is otherwise valid. So it has been held that the 
grantee is entitled to any surplus remaining after the satisfaction of the claims 
of the creditors. Burtch v. Elliott, 3 Ind. 99; Allen v. Trustees of Ashley School 
Fund, 102 Mass. 262. And a conveyance by co-tenants has been held voidable 
only as to the share of the co-tenant whose creditors it was intended to defeat. 
Campbell v. Davis, supra. In England a partnership is not recognized by the 
law as an entity distinct from the members composing it; the partners are, 
collectively, the firm. See Pottock, LAw or PARTNERSHIP, 6 ed., 20-21. In 
the principal case, then, the conveyance should be treated as voidable except 
in so far as it conveyed the interest of the non-bankrupt partner. This interest 
should remain in the grantee. 


HusBaND AND WIFE — Ricuts oF HusBAND AGAINST WIFE AND IN HER 
PROPERTY — RiGHT oF HusBAND TO ALIMONY APART FROM DIVORCE PROCEED- 
Incs. — The plaintiff, being indigent and unable to support himself, prayed for 
a decree requiring his wife, who owned considerable property, to pay him ali- 
mony. - Held, that the decree be granted. Hagert v. Hagert, 133 N. W. 1035 
(N. D.). See Notes, p. 556. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — EMPLOYER’S LIABIL- 
ITY FOR Deatu. — A locomotive fireman, while engaged in interstate commerce 
in New York, was killed through the negligence of the railroad company. 
His widow, as administratrix, sued the company under the Federal Employers’ 
Liability Act, and accepted the defendant’s offer of judgment. The intestate’s 
father claimed one-half of the amount recovered under the New York Statute 
of Distribution. Held, that he is entitled to it. Matter of Taylor, 204 N. Y. 135. 

The majority of the court hold that in so far as the federal act attempts to 
give an action for death to the administratrix it is unconstitutional, on the 
ground that Congress’s power to regulate interstate commerce with respect to 
any particular employee must end with his death. That Congress has the power 
to regulate the liability of master to servant in interstate commerce can no 
longer be denied. Mondou v. New York, N. H. & H. R. Co., 32 Sup. Ct. 169. 
The denial, in the Safety Appliance Act, of the assumption of risk doctrine 
has been held to apply to an action for death. Mobile, J. & K. C. R. Co. v. 
Bromberg, 141 Ala. 258, 37 So. 395. There the power of Congress has certainly 
been effective beyond the death of the employee. If Congress can render the 
railroad liable at all it must be able to specify to whom. Liability for injuries 
not causing death, and no liability for fatal ones, would be a singular result. 
At all events, inasmuch as the original recovery was under the federal statute, 
the distribution should be under it also. Matter of Degaramo, 86 Hun (N. Y.) 
390, 33 N. Y. Supp. 502. See Dennick v. Railroad Co., 103 U.S. 11, 20. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — FEDERAL EMPLOYERS’ 
Liasitity Act or 1908. — The Federal Employers’ Liability Act of April 22, 
1908, provides that “every common carrier by railroad, while engaging in 
commerce between any of the states . . . shall be liable in damages to any 
person suffering injury while he is employed by such carrier in such commerce 
. . . for such injury . . . resulting in whole or in part from the negligence of 
any of the officers, agents, or employees of such carrier . . .” Held, that the 
statute is constitutional, though it applies to the negligence of employees not 
engaged in interstate commerce. Second Employers’ Liability Cases, 223 U.S. 1, 
32 Sup. Ct. 169. See Notes, p. 548. 
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INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
CoNSIGNEE ACTING AS PRINCIPAL IN Maxkinc DELIverres. — The plaintiff 
took orders for automobiles in a restricted selling district in Pennsylvania, 
receiving cash deposits, which it remitted to the manufacturer in New York. 
On paying drafts for the balance of the list price, less a discount, the plaintiff 
received automobiles consigned to it from the factory and delivered them to 
the purchasers on receipt of payment. The plaintiff was taxed on these sales 
under a Pennsylvania statute. Held, that the tax is not invalid as a restraint 
on interstate commerce. Banker Brothers Co. v. Commonwealth of Pennsyl- 
vania, 32 Sup. Ct. 38. 

In 24 Harv. L. REv. 324, it was submitted that the original-package doc- 
trine only furnishes one test of whether a shipment is terminated. In this case 
the court properly makes that the important question and decides it by finding 
that the consignee acted as a principal in making deliveries and not as the 
agent in a continuous shipment. 


JupcMENTs — COLLATERAL ATTACK — PRESUMPTION OF JURISDICTION 
WHERE SERVICE IS BY PUBLICATION. — In an action to quiet title to land the 
defendant set up a sheriff’s deed under a decree of foreclosure against the plain- 
tiff’s grantor, who was a non-resident. Except for a recital in the decree that 
due notice of the action was given the defendants, the record failed to show 
any service of summons or service by publication. Held, that the decree is not 
a bar to the plaintiff’s action. Duval v. Johnson, 133 N. W. 1125 (Neb.). 

Where the record shows want of jurisdiction on its face, a judgment may be 
attacked collaterally. O’Malley v. Fricke, 104 Wis. 280, 80 N. W. 436. Where 
the record does not affirmatively show lack of jurisdiction, there will ordinarily 
be at least a presumption in favor of the validity of a judgment of a court of 
general jurisdiction. Gulickson v. Bodkin, 78 Minn. 33, 80 N. W. 783. It 
has, however, been held that where there is service by publication the record 
must affirmatively show that the statute authorizing service by publication 
has been complied with; since this is a method of acquiring jurisdiction not in 
accordance with common-law proceedings. Galpin v. Page, 18 Wall. (U. S.) 
350; Furgeson v. Jones, 17 Or. 204, 20 Pac. 842. There seems to be no reason 
on principle why the presumption with regard to the validity of a judgment of 
a court of general jurisdiction should vary with the method of service. This 
distinction has not met with general favor. Hahn v. Kelly, 34 Cal. 391; Adams 
v. Cowles, 95 Mo. sor, 8 S. W. 711. And the Supreme Court of the United 
States, which decided the leading case in support of the distinction, has 
since practically refused to follow it. Applegate v. Lexington, etc. Mining Co., 
117 U.S. 255, 6 Sup. Ct. 742. 


LIBEL AND SLANDER — DAMAGES — MITIGATION OF DAMAGES; TRUTH OF 
Part OF ARTICLE NOT DECLARED ON. — Defendant published an article charg- 
ing plaintiff with inhuman treatment towards his wife and also adultery. The 
complaint set up only the part referring to the adultery. The defendant set 
up in answer the entire article and offered to prove the truth of the part alleg- 
ing cruelty. Held, that such a defense is properly pleaded in mitigation of 
damages. Osterheld v. Star Co., 146 N. Y. App. Div. 388, 131 N. Y. Supp. 247. 

The plaintiff’s specific acts of misconduct may not be shown to reduce dam- 
ages fora libel. Scott v. Sampson, 8 Q. B. D. 491. Two reasons for the decision 
in the principal case suggest themselves. First, when injury to reputation 
exists, injury to feelings is also considered as deserving redress. Logically, 
only the suffering caused by social opprobrium merits compensation; but this 
distinction has not been made, and anguish due to the insult’s direct effect is . 
included. Rea v. Harrington, 58 Vt. 181, 2 Atl. 475; Zeliff v. Jennings, 61 Tex. 
458. But see 1 WIGMORE, EVIDENCE, § 209. In actions for indecent assault 
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and analogous actions, where this last is an element of damage, specific acts 
may be admitted to show that the plaintiff could not have been much offended. 
Gulerette v. McKinley, 27 Hun (N. Y.) 320. See 1 WiGMoRE, EVIDENCE, 
§§ 210-213. Contra, Gore v. Curtis, 81 Me. 403, 17 Atl. 314. This reasoning has 
been applied to a libel on chastity. Smith v. Matthews, 21 N. Y. Misc. 150, 47 
N. Y. Supp. 96. But in all these cases of offended virtue the specific conduct 
shown was impropriety; and the extension to collateral matters in the principal 
case appears dangerous. Cf. Barton v. Bruley, 119 Wis. 326, 96 N. W. 815. 
However, the case seems correct on the ground that where, as in New York, 
exemplary damages are allowed, truth of some statements in a libel should be 
admissible to rebut malice. Contra, Fisher v. Patterson, 14 Oh. 418. This has 
been held in the indistinguishable case where a separable part only of the libel 
declared on was submitted to the jury. Holmes v. Jones, 147 N. Y. 50, 41 
N. E. 409. But cf. Gressman v. Morning Journal Association, 197 N. Y. 474, 
90 N. E. 1131. 


Liens — Loss or LIEN By REMOVAL oF Fixtures. — The defendant pur- 
chased a house and lot with notice of a vendor’s lien thereon, and removed the 
house to another lot owned by the defendant, without the knowledge of the 
lienholder. Held, that the lienholder may foreclose on the house. Bowden v. 
Bridgman, 141 S. W. 1043 (Tex., Ct. Civ. App.). 

Wrongfully attaching a chattel of another to realty has been held by some 
courts not to divest the title to the chattel at law. McDaniel v. Lipp, 41 Neb. 
713, 60 N. W. 81; Eisenhauer v. Quinn, 36 Mont. 368, 93 Pac. 38. But by the 
orthodox view the owner of the realty acquires legal title to the fixture. 
Peirce v. Goddard, 22 Pick. (Mass.) 559. The tortfeasee may sue only for dam- 
ages. Reese v. Jared,15 Ind. 142. The holder of a lien on a chattel would have 
no greater right that the lien be preserved at law. Clark v. Reyburn, 1 Kan. 281. 
But in equity the tortfeasor should not profit by his wrongful act. Dakota 
Land & Trust Co. v. Parmelee, 5 S. D. 341, 58 N. W. 811. All authorities agree 
that the lienholder may enjoin the removal of fixtures. Williams v. Chicago 
Exhibition Co., 188 Ill. 19, 58 N. E. 611. If the fixture is simply removed 
without the knowledge or consent of the lienholder, the lien should not be de- 
stroyed. Turner v. Mebane, 110 N. C. 413, 14 S. E. 974. See Hutchins v. 
King, 1 Wall. (U. S.) 53, 60. Comra, Buckout v. Swift, 27 Cal. 433. Even 
when the removed fixture is annexed to other realty, the lien should not be 
lost as against anyone having notice or not paying value. Hamlin v. Parsons, 
12 Minn. 108; Partridge v. Hemenway, 89 Mich. 454, 50 N. W. 1084. But 
relief has been denied when the lienholder did not show that the remaining 
security was inadequate. Harris v. Bannon, 3 Ky. 568. Following the view 
that the preservation of the lien is an equitable matter, it is not enforceable 
against a bond fide purchaser. Verner v. Betz, 46 N. J. Eq. 256, 19 Atl. 
206. 


LmTaTION OF ACTIONS — NATURE AND CONSTRUCTION OF STATUTE — 
OPERATION AGAINST PERSON UNDER DISABILITY. — While the plaintiff was an 
infant the defendant occupied his land adversely for seven years, the period of 
the statute of limitations. The defendant then abandoned it, but subsequently 
regained possession. The plaintiff became of age and instituted ejectment 
after the three years allowed by the statute for bringing suit after removal of 
disabilities, but within seven years after the defendant regained possession. 
Held, that the action is barred by the statute. Dewey v. Sewanee Fuel & 
Iron Co., 191 Fed. 450 (Circ. Ct., M. D. Tenn.). 

The language of many cases is that the statute does not run against disabled 
parties. See Little v. Downing, 37 N. H. 355, 368; Fowler v. Pritchard, 148 
Ala. 261, 271, 41 So. 667, 670. Others more accurately say that the statute 
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operates, although its period is extended by the saving clause in their favor. 
See Bunce v. Wolcott, 2 Conn. 27, 33; Herff v. Griggs, 121 Ind. 471, 476, 23 
N. E. 279, 281. For disabilities acquired after disseisin are ineffectual. Kelley 
v. Gallup, 67 Minn. 169, 69 N. W. 812. Cf. McDonald v. Hovey, 110 U. S. 
619, 4 Sup. Ct. 142. And the heir, though disabled, takes subject to the time 
run against the ancestor, disabled or not. Pim v. City of St. Louis, 122 Mo. 
654, 27 S. W. 525; Davis v. Coblens, 174 U.S. 719, 19 Sup. Ct. 832. It is 
generally held that possession, unimpeachable when the statute bars entry 
and action, is title. Inhabitants of School District v. Benson, 31 Me. 381; Sharon 
v. Tucker, 144 U.S. 533, 12 Sup. Ct. 720. But an infant, even after the period 
for an adult has run, retains a right of action, and until this is barred, the dis- 
seisor under the usual statute would have no lawful title. Consequently, his 
abandonment would necessitate the running of the statute de novo. Overand 
v. Menczer, 83 Tex. 122, 18 S. W. 301; Old South Society v. Wainwright, 
156 Mass. 115, 30 N. E. 476. The statute here, however, expressly gave the 
disseisor title after seven years. SHANNON, CoDE OF TENN., 1896, § 4456. 
This may be construed to operate against disabled parties. Schauble v. Schulz, 
137 Fed. 389. Cf. Jones v. Lemon, 26 W. Va. 629, 635. The decision reconciles 
this with the provision for infants by letting title pass, subject to be defeated 
by action within three years after majority. Then abandonment after seven 
years is immaterial. 


Ma tictous PRosEcUTION — PROBABLE CAUSE — ACQUITTAL OF PLAINTIFF 
AS Evipence. — In an action for malicious prosecution the court refused to 
charge that if the plaintiff was tried and acquitted this lifted from him the 
burden of showing want of probable cause. Held, that this charge should have 
been given. Hanchey v. Brunson, 56 So. 971 (Ala.). 

Lack of probable cause is an essential part of the plaintiff’s case in malicious 
prosecution. Abrath v. North Eastern Ry. Co., 11 Q. B. D. 440. Since it is the 
duty of an examining magistrate to hold an accused for trial if there appears 
to be probable cause for the prosecution, many courts hold that the discharge 
of the plaintiff by a magistrate is primé facie evidence of want of probable 
cause. Barhight v. Tammany, 158 Pa. St. 545, 28 Atl. 135; Vinal v. Core, 18 
W. Va. 1, 42, 69, 70. Other courts hold that such a discharge has no bearing on 
the question of probable cause. Israel v. Brooks, 23 Ill. 575; Davis v. McMillan, 
142 Mich. 391, 105 N. W. 862. However this may be, an acquittal shows merely 
that the accused was not believed, beyond a reasonable doubt, to be guilty, 
and has no logical bearing whatever on the question whether the defendant, at 
an earlier time, had reasonable grounds for prosecuting him. It is therefore 
almost universally held that an acquittal is no evidence — certainly not primé 
facie evidence — of want of probable cause. Boeger v. Langenberg, 97 Mo. 
390, 11 S. W. 223; Cullen v. Hanisch, 114 Wis. 24, 89 N. W. 900. The con- 
trary decisions are almost negligible. Whitwell v. Westbrook, 40 Miss. 311. 
See Lunsford v. Dietrich, 93 Ala. 565, 570, 9 So. 308, 310. The burden which 
the doctrine of the principal case lays upon prosecutors is likely unduly to 
discourage prosecutions. 


MonicrpaAL CoRPORATIONS — LIABILITY FOR Torts — NEGLIGENT MAIn- 
TENANCE OF LAND CONDEMNED FOR PARK AFTER STATUTE AUTHORIZING 
Sate. — A statute authorized the sale of land acquired by a city for a public 
park. Before it was sold, the plaintiff was injured upon the land, and sued the 
city for negligence. Held, that the city is not liable. Durkin v. City of New 
York, 146 N. Y. App. Div. 472, 131 N. Y. Supp. 275. 

The authorities are in conflict regarding the liability of municipalities for 
negligence in maintaining public parks. Clark v. Inhabitants of Waltham, 128 
Mass. 567; City of Denver v. Spencer, 34 Colo. 270, 82 Pac. 590. The difficulty 
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is in classifying properly the public and private functions of a municipal cor- 
poration. See Esberg Cigar Co. v. City of Portland, 34 Or. 282, 288, 55 Pac. 
961, 962. The court in the principal case, assuming that a city generally is 
responsible for unsafe conditions in parks, reasons that the statute, in authoriz- 
ing a sale, dissolved the public trust, and thereafter the city had the liabilities 
of a private landowner. It is submitted that the liability of a city depends, not 
upon the purposes for which land is acquired, but upon its actual use. Thus 
where land is purchased for future public use, before it is devoted to that pur- 
pose, the city has only the private owner’s liability. Birch v. City of New York, 
190 N. Y. 397, 83 N. E. 51; Barthold v. City of Philadelphia, 154 Pa. St. 109. 
So if the land in the principal case was never used for a park, the city never 
got beyond the private landowner’s responsibility, and the reasoning is in- 
applicable. If the land was used for park purposes, and continued to be so 
used to the time of the injury in question, it is difficult to see how a statute 
giving a power of sale would change the extent of liability. 


MUNICIPAL CORPORATIONS — PoLICE POWER AND REGULATIONS — ACTS. 
PROHIBITED BY BotH STATUTE AND ORDINANCE. — By its charter a city was 
given authority to make ordinances to regulate the sale of food. An ordinance 
was passed imposing fines for the sale of adulterated food. A state law was then 
passed, imposing a larger penalty for the same act. Subsequently a law reaf- 
firmed the city’s original power. Held, that the city can recover a fine under the 
ordinance for the sale of adulterated food. City of Chicago v. Union Ice Cream 
Mfg. Co., 96 N. E. 872 (Ill). 

Originally municipal ordinances did not extend to criminal matters, and the 
penalty for violation was recoverable in an action of debt. See 2 Dition, 
MunicrpaAL CORPORATIONS, 5 ed., §§ 634, 635. A municipality may now if 
authorized further penalize what is alreadya criminal act. People v. Hanrahan, 
75 Mich. 611, 42 N. W. 1124. As to its power to do so, when not express, 
decisions are in chaotic conflict. Matter of Sic, 73 Cal. 142, 14 Pac. 405; City 
of Seattle v. MacDonald, 47 Wash. 298, 91 Pac. 952. The customary test of a 
municipal ordinance is reasonable necessity. State, Cape May, etc. R. Co. v. 
City of Cape May, 59 N. J. L. 404, 36 Atl. 696. If the state has already 
taken care of a matter, this may well raise a presumption against the reason- 
ableness of the city’s act. Cf. 2 Ditton, Municrpat CorporATIONs, 5 ed., 
§§ 632, 633; 2 McQurtxin, Municreat Corporations, §§ 876, 877. When 
the proceeding is in the form of a complaint in the name of the city, and 
not an action of debt, it still is not a criminal action and the consti- 
tutional guaranties as to criminal trials do not apply. State v. Muir, 164 Mo. 
610, 65 S. W. 285; Williams v. City Council of Augusta, 4 Ga. 509. Contra, 
State ex rel. Hamilton v. Municipal Court of Milwaukee, 89 Wis. 358, 61 N. W. 
1100. Butif the action isin the name of the state and the penalty is imposed 
for the purpose of punishment, it is criminal. State v. Kernan, 57 Conn. 286. 
See 15 Harv. L. REv. 660. The ordinance must of course never be inconsistent 
with the state law. Horn v. Chicago& N.W. Ry. Co., 38 Wis. 463. Imposing 
a smaller penalty does not make it inconsistent. City of New Orleans v. Collins, 
52 La. Ann. 973, 27 So. 532. 


PusBiic SERVICE COMPANIES — RIGHTS AND DuTIES — TELEPHONE Con- 
NECTIONS WITH OTHER Lines. — The plaintiff telephone company sued to - 
compel the defendant telephone company to make an electrical connection 
between the two systems. By an operating agreement, the defendant company 
had made such connection with another telephone company. Held, that the 
bill should be dismissed. Home Tel. Co. v. People’s Tel. & Tel. Co., 141 S. W. 
845 (Tenn.). 

For a discussion of the principles involved, see 23 Harv. L. REv. 54. 
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SALES — CONDITIONAL SALES — CONDITIONAL SALE OF Goops TO DEALER 
TO Become Parr or His Stock In TRADE. — A vendor sold goods to a retail 
dealer under a contract which provided that the title should remain in the 
vendor until the price should be paid. It was contemplated, however, that the 
goods might be sold in the course of the vendee’s business as part of his regular 
stock in trade. The vendee mortgaged the whole stock to secure a loan made 
without notice of the contract. Held, that the reservation of title by the ven- 
dor is ineffective as against the mortgagee. Mishawaka Woolen Mfg. Co. v. 
Westveer, 191 Fed. 465 (C. C. A., Sixth Circ.). 

Where goods are sold under a conditional sale but are to become part of the 
buyer’s stock in trade, a bond fide purchaser for value is held to acquire title 
as against the seller. Winchester Wagon Works & Mfg. Co. v. Carman, 109 
Ind. 31, 9 N. E. 707; Spooner v. Cummings, 151 Mass. 313, 23 N. E. 839. But 
cf. Sargent v. Metcalf, 5 Gray (Mass.) 306. Many courts have also held this 
reservation of title ineffective as to creditors, either on the view, as taken in 
the principal case, that such a reservation was wholly inconsistent with the 
other terms of the contract, or that it should be presumed to be fraudulent as 
to creditors. Pontiac Buggy Co. v. Skinner, 158 Fed. 858; Ludden v. Hazen, 31 
Barb. (N. Y.) 650. .Such a contract is sometimes considered, however, as 
merely conferring the power of an agent upon the buyer to pass title directly 
to the purchaser. Fitzgerald v. Fuller, 19 Hun (N. Y.) 180. The cases which 
hold that neither creditors nor those who purchase otherwise than in the regular 
course of trade can retain title as against the seller would seem consistent with 
this view. Lewis v. McCabe, 49 Conn. 141; Burbank v. Crooker, 7 Gray (Mass.) 
158. The preferable view, however, by which the same result as that in the 
principal case would be attained, would seem to be that the seller is estopped 
as to all persons, creditors and purchasers alike, who may have acted on the 
faith of the buyer’s having title. See Spooner v. Cummings, 151 Mass. 313, 
316, 23 N. E. 839, 840; WILLISTON, SALES, § 329. 


SALES— TITLE OF Goons SuBJECT TO BILL or LADING — CONCLUSIVENESS OF 
Brit or Laprnc. — An exporting firm contracted to sell cotton to the defend- 
ants to be shipped during February, but having no cotton they forged bills of 
lading, and on transferring them obtained the purchase price from the defend- 
ants. In April they actually shipped the cotton to the defendants, taking bills 
of lading to themselves identical with the forgeries. Shortly afterwards they 
became bankrupt, and the plaintiff, their trustee, obtaining the bills, stopped 
the cotton in transit. Held, that the title has passed to the defendants, be- 
cause the intent to appropriate is clear in spite of the form of the bill of lading, 
and the assent of the defendants to the late shipment is presumed since they 
are creditors. Lovell v. Newman, not yet reported (C. C. A., Fifth Circ.). 

If the bill of lading here held by the buyers was issued by the railroad in 
advance of actual shipment, it would become a valid bill upon such shipment. 
The Idaho, 93 VU. S. 575; Rowley v. Bigelow, 12 Pick. (Mass.) 307. For the 
carrier contracts with the shipper to deliver to the holder of that bill of lading. 
No interest in the res remains in the shipper because his intention to appro- 
priate finally to the buyer is clear. The principal case differs from this only in 
form. True, the forged bills can acquire no validity, and a bond fide purchaser 
of the new bill would get the cotton. Pollard v. Reardon, 65 Fed. 848. But as 
between the parties a clear intent to appropriate rebuts the form of the bill of 
lading. The Carlos F. Roses, 177 U.S. 655, 20 Sup. Ct. 803; Bailey v. Hudson 
River R. Co., 49 N. Y. 70. The situation is similar to that when the legal title 
to the goods is reserved for purposes of security, and the buyer has the risk of 
loss and something in the nature of an equitable title to the property. Mirabita 
v. Imperial Ottoman Bank, 3 Ex. D. 164. See Wilson Grain Co. v. Central 
National Bank, 139 S. W. 996, 999 (Tex.); Walter v. Ross, 2 Wash. C. C. (U. S.) 
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283, 289; WILLISTON, SALES, §§ 284, 305. It makes no difference that here the 
shipper’s purpose is to defraud third persons. For a discussion of the pre- 
sumption of assent to the late shipment, see NOTES, p. 555. 


STATUTE OF FRAUDS — PART PERFORMANCE — Mutua Wits. —A hus- 
band and wife orally contracted that all their property should go to the survivor. 
Shortly thereafter each made a will leaving all property to the other. Four 
days before his death, the husband, without the knowledge or consent of the 
wife, made a new will leaving real property to the defendants. Held, that the 
Neb) is specifically enforceable. Brown v. Webster, 134 N. W. 185 

Neb.). 

A contract to devise is specifically enforceable against heirs, devisees, or 
grantees. Smith v. Yocum, 110 Ill. 142; Crofut v. Layton, 68 Conn. 91, 35 Atl. 
783; Parsell v. Stryker, 41 N. Y. 480. However, an oral contract to devise 
realty will not be enforced in the absence of sufficient part performance to take 
the contract out of the Statute of Frauds. Harder v. Harder, 2 Sandf. Ch. 
(N. Y.) 17; Weeks v. Lund, 69 N. H. 78, 45 Atl. 249. The mere making of 
mutual wills has been held insufficient part performance. Hale v. Hale, 90 Va. 
728, 19 S. E. 739. This has been so held on the ground that the survivor has 
not changed his position by such performance. Gould v. Mansfield, 103 Mass. 
408; Stone v. Hoskins, [1905] P. 194. One case holds the contrary view, de- 
claring that the survivor has undergone a risk for which money damages would 
be inadequate compensation. Turnipseed v. Sirrine, 57 S. C. 559, 35 S. E. 757. 
This view, it is submitted, is the better, and on this ground the principal case 
seems correct if the will is clearly referable to the contract, which, it is sub- 
mitted, is questionable. Further, it has been held, in accord with the principal 
case, that subsequently executed mutual wills, though not referring to the con- 
tract, are in themselves a sufficient memorandum under the statute. Shroyer v. 
Smith, 204 Pa. St. 310, 54 Atl. 24. However, the opposite view seems prefer- 
able. Hale v. Hale, supra. 


Trusts — POWERS AND OBLIGATIONS OF TRUSTEES — RIGHT OF TRUSTEE 
WITH Lire INTEREST IN RES TO PROFITS FROM UNAUTHORIZED INVESTMENTS. 
— A trustee who was also life tenant of the res expended part of the fund in 
unauthorized investments and received thereby a larger income than could 
have been gained from authorized securities. Held, that the remainderman 
cannot recover the excess of income from the trustee’s estate. In re Hoyles, 
[1912] 1 Ch. 67. 

It has been held that a trustee making unauthorized investments and paying 
increased profits to the tenant for life is discharged from liability if the original 
fund is paid undiminished to the remainderman. Slade v. Chaine, [1908] 1 Ch. 
522. But cf. Dimes v. Scott, 4 Russ. 195; In re Hill, 50 L. J. Ch. 551. Such a 
question, however, is in its essentials a controversy as to the rights of the two 
cestuis que trust, and does not involve the question of any profit arising to the 
trustee. It is an elementary proposition that a trustee should not make a 
profit out of his office. See Lewin, Trusts, 12 ed., 306. When his breach of 
trust works evident damage to the cestwi, it is clear that he must make repara- 
tion. Wightwick v. Lord, 6 H. L. Cas. 217. In the principal case the trustee 
has taken an unauthorized risk in respect to the trust res and has paid the 
increased compensation gained thereby to himself as life tenant. By his dual 
relation to the res he has gained a profit at the risk of the remainderman. 
As a practical result the decision allows a trustee to make a profit out of his 
position. 


Wits — Construction — “IssuE” Hetp To MEAN “DESCENDANTS.” — 
A will contained a devise to A. for life, and after his decease, leaving a wife 
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surviving, to her for life, then to A.’s issue. Held, that the last gift is too 
remote. Taylor v. Blake, [1912] 1 I. R. 1. 

A gift to a class to be determined at the death of an unascertained wife is 
too remote, as the wife may not be im esse at the time of the gift. If in the 
present case “issue” were construed to mean “children,” the gift would be 
good, as the class would be determined on A.’s death. But the case adopts 
the English rule of construction that “issue” primé facie means “descendants.” 
Leigh v. Norbury, 13 Ves. Jr. 340. Chancellor Kent and Judge Redfield be- 
lieved the primary meaning of the word was “children.” See 4 Kent, Comm., 
*278, note; 2 REDFIELD, WILLS, 1 ed., 357, note. A few states have adopted 
their view. Thomas v. Levering, 73 Md. 451, 21 Atl. 367. See Brisbin v. 
Huntington, 128 Ia. 166, 173, 103 N. W. 144, 147. The modern tendency is to 
allow slight circumstances to change the meaning to “children.” Palmer v. 
Horn, 84 N. Y. 516; Shalters v. Ladd, 141 Pa. St. 349, 21 Atl. 596. But even 
states that have been most liberal in this adhere to the English rule as to the 
prima facie meaning, where there are no modifying circumstances. Schmidt v. 
Jewett, 195 N. Y. 486, 88 N. E. 1110. The principal case is right in holding 
that the rule against perpetuities cannot affect the construction. See Gray, 
RULE AGAINST PERPETUITIES, 2 ed., § 629. Two American cases construe 
“issue” as “descendants” even though this results in a perpetuity. Estate of 
Cavarly, 119 Cal. 406, 51 Pac. 629; Bartlett v. Sears, 81 Conn. 34, 70 Atl. 33. 


Wits — ConsTRUCTION — PARTICULAR Worps: “In Case or DEATH.” 
— A. devised realty and personalty to his wife for life, and after her death to 
his eight children, and in case of the death of one or more of the children, 
their share or shares to be equally divided between the survivors. All the chil- 
dren survived the testator; one died before the widow; the widow died. Held, 
that the heir and personal representative of the deceased child are entitled to 
his share. Re Poultney, 56 Sol. J. 252 (Eng., Ch. D., Jan. 19, 1912). 

Where, after an absolute gift, there is a gift over in the event of the death of 
the legatee, questions of construction arise. Death, which is certain, is spoken 
of as contingent. If the gift is an immediate gift to A., and if he dies, then to 
B., it means death in the testator’s lifetime. Hinckley v. Simmons, 4 Ves. Jr. 


160; Whitney v. Whitney, 45 N. H. 311; Fowler v. Ingersoll, 127 N. Y. 472, 28 


N. E. 471. If the gift is future, as in the principal case, it might mean either 
dying before the testator or before the period of vesting in possession. By the 
weight of authority, it is taken to mean the latter. Hervey v. M’Laughlin, 
1 Price 264; Beatty’s Admr. v. Montgomery’s Executrix, 21 N. J. Eq. 324.. 
Contra, Johnes v. Beers, 57 Conn. 295, 18 Atl. 100. It is said that the testator 
is not presumed to have contemplated the event of the legatee’s dying before 
himself. See Green v. Barrow, 10 Hare 459, 461. This is, of course, only a rule 
of construction. Milner v. Milner, 34 Beav. 276. See 1 WILLIAMS, ExECUTORS, 
10 ed., 1007. Even as such its soundness is questionable, for it is inconsistent 
with the tendency to avoid a construction which would divest an estate. Jn 
re Cobbold, [1903] 2 Ch. 299. It is submitted that more satisfactory results 
will be reached if courts, as in the principal case, construe each particular will 
unhampered by a rule of construction. 


Wits — CONSTRUCTION — TAKING PER STIRPES OR PER Capita. — The 
testator devised land to A. for life and at her death, provided she died without 
issue, to be equally divided between “the bodily heirs” of X. and Y. The 
probate court construed the will as giving a half interest to the bodily heirs of 
X. and a half interest to the bodily heirs of Y. Held, that this is error, since 
all the children should take in equal parts. Taylor v. Cribbs, 56 So. 952 (Ala.). 

In the absence of any intention to the contrary on the face of the will, the 
general rule is that all take per capita rather than per stirpes under a gift to the 
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children of several persons. See 2 JARMAN, WILLS, 6 ed., 1711. This is true 
where the gift is to the children of X. and Y. in ‘equal shares. Armitage v. 
Williams, 27 Beav. 346; Budd v. Haines, 52 N. J. Eq. 488, 29 Atl. 170. So also 
where it is to the children of X. and the children of Y. Lady Lincoln v. Pelham, 
10 Ves. Jr. 166; Britton v. Miller, 63 N. C. 268. A gift to X. and Y. and their 
children is treated in the same way. Cunningham v. Murray, 1 De G. & Sm. 
366. And so is a gift to a class and their children. See Almand v. Whitaker, 
113 Ga. 889, 890, 39S. E.395. ‘Bodily heirs” as used in the principal case must 
mean children. Where words importing equal division are used, as in the prin- 
cipal case, a presumption is raised in favor of giving per capita. In re Stone, 
[1895] 2 Ch. 196, 201; Kling v. Schnellbecker, 107 Ia. 636, 638, 78 N. W. 673. 
This presumption, however, yields to very slight evidence of a different in- 
tention in the context of the will. See Scott’s Estate, 163 Pa. St. 165, 169; 
2 JARMAN, WILLS, 6 ed., 1712. Had the gift in the principal case been substi- 
tutional, 7. e., to several persons or their children, a different result would have 
been reached. Congreve v. Palmer, 16 Beav. 435. See Kling v. Schnellbecker, 
107 Ia. 636, 639, 78 N. W. 673, 674. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — USE IN EvI- 
DENCE OF BANKRUPT’S BOOKS IN POSSESSION OF TRUSTEE.—The defendant’s 
books were taken over by a receiver and afterwards by a trustee in bank- 
ruptcy. They were used against him without his knowledge in subsequent 
proceedings before the grand jury. Held, that the defendant’s constitutional 
right not to be compelled to be a witness against himself was not violated. 
United States v. Halstead, 40 Wash. L. Rep. 23 (D. C., Ct. App., Jan. 2, 1912). 

The constitutional sanction of the common-law privilege against self-in- 
crimination forbids compelling a person to act affirmatively in furnishing 
evidence against himself. See 4 WicMorE, EvipENcE, §§ 2252, 2263, 2264. 
The production of documents under a subpena or other process treating him as 
a witness may be refused. Boyle v. Smithman, 146 Pa. St. 255, 23 Atl. 307; 
Lamson v. Boyden, 160 Ill. 613, 43 N. E. 781. But articles obtained by search, 
whether legal or not, may be admitted in evidence without violating the privi- 
lege. Gindrat v. People, 138 Ill. 103, 27 N. E. 1085; Adams v. New York, 
192 U. S. 585, 24 Sup. Ct. 372. But see Boyd v. United States, 116 U. S. 616, 
633-635, 6 Sup. Ct. 524, 532-534. A bankrupt must deliver his account-books 
to a receiver, although they contain incriminating information. Matter of 
Harris, 221 U. S. 274, 31 Sup. Ct. 557. Contra, In re Kanter, 117 Fed. 356. 
And they may afterwards be used as evidence against him. Kerrch v. United 
States, 171 Fed. 366. But cf. Blum v. State, 94 Md. 375, 51 Atl. 26. Where, 
as in the principal case, the books have been delivered to a trustee, there is 
an additional reason for reaching the same result. The trustee is vested by 
operation of law with title to the bankrupt’s property. BANKRuptcy AcT OF 
1898, § 70 a (1). See In re Hess, 134 Fed. 109, 111. Therefore, its use before 
the grand jury cannot be a violation of his constitutional rights. Thus, through 
the trustee as intermediary, a person may have to divulge information which 
cannot be got directly. But “ that is one of the misfortunes of bankruptcy if 
it follows crime.” See Matter of Harris, 221 U.S. 274, 279, 31 Sup. Ct. 557, 
558. 
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BOOK REVIEWS. 


Correction. Attention is called to an error in the review of Chamberlayne 
on Evidence in the March issue. 25 Harv. L. REV. 483, 485. In the last 
line of page 485 “table of contents” should read “table of cases.” 





Tue CoLLECTED PAPERS OF FREDERIC WILLIAM MAITLAND. Edited by H. A. 
L. Fisher. In three volumes. Cambridge: The University Press; New 
York: G. P. Putnam’s Sons. 1911. pp. ix, 497; 496; vi, 528. 


The fifteen hundred or more pages of these three volumes contain sixty-eight 
papers of various kinds written between 1875 and 1906. They vary in length 
and subject matter from a book review of three or four pages, a brief note on 
some historical point from the English Historical Review or an appreciation of 
Lord Acton, to a college dissertation on Liberty and Equality of over one hun- 
dred and fifty pages, a bibliography of English legal history originally contrib- 
uted to the Political Science Quarterly, a sketch of English legal history of 
over seventy-five pages which first appeared in Traill’s Social England, a long 
essay “designed to explain to Germans the nature of a trust” published in 
Griinhut’s Zeitschrift, or the careful papers on the History of the Register of 
Original Writs from this Review. 

It is safe to assume that every lawyer who is even slightly acquainted with 
the historical foundations of our legal system already knows something of the 
contents of these three volumes. The larger that acquaintance, it is also safe 
to say, the greater will be his welcome of this opportunity, now first given, of 
having in convenient and inexpensive form these papers which have hitherto 
been accessible only to the favored few who possessed complete files of the 
Law Quarterly Review and the English Historical Review, and not all accessible 
even to these. 

Much of Maitland’s best work appeared in these papers and apparently none 
of importance which could be reasonably expected in a collection of this kind 
has been omitted from this one, unless it be the chapter on the Anglican Settle- 
ment and the Scottish Reformation in volume two of The Cambridge Modern 
History. The omission of Maitland’s introductions to his volumes of the pub- 
lications of The.Selden Society and his remarkable introduction to the Parlia- 
ment Roll of 1305 in the Rolls Series, the editor satisfactorily accounts for on 
the ground that they “could not without injury be wrenched from the texts 
which they are intended to introduce.” In the case of the former of these 
there is the additional good reason that every one who is sufficiently interested 
in the subject to read them ought if possible to obtain them by enrolling himself 
as a member of the society itself, and thus help to further a project dear to 
Maitland’s heart and likely to be in the coming years his principal memorial. 
With the exception of these we have in these volumes practically “the whole 
mass of Maitland’s scattered writing.” 

Of these sixty-eight papers the editor has starred twenty-two as “of a less 
technical character” than the rest. The other forty-six have practically all to 
do with the law or its history, and this is also true of some of the twenty-two 
more popularones. Among subjects suchas The Origin of Uses, The Corpora- 
tion Sole, The Origin of the Borough, The Seisin of Chattels, and The Law of 
Real Property, the breadth of Maitland’s knowledge and interests is indicated 
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by a learned review of Liebermann’s Gesetze der Angelsachsen and a paper 
on the making of the German Civil Code. 

The problem of corporate personality in its history, nature and practical 
effects in our legal system was the centre of Maitland’s investigation and inter- 
est in the last few years of his life. Under the influence of Gierke he became 
profoundly convinced of the truth of the theory of a real though incorporeal 
existence of the corporate person and of the corporate will, in opposition to the 
view that the corporation is merely a figment of the imagination, a creation 
out of nothing made by the State for purposes of convenience. Though this 
controversy has gone on for years on the Continent and now fills a library of 
books, these six papers, together with Maitland’s brilliant introduction to his 
translation of Gierke’s “Political Theories of the Middle Age” have virtually 
introduced the subject to English and American lawyers at large, and are likely 
to remain the classical exposition of it in English. To appreciate Maitland’s 
influence in this respect one has only to compare the number of articles on 
this subject which have appeared in leading legal periodicals in England and 
America before and since he began to publish these papers. The timeliness of 
this subject and its intimate connection with some of the most pressing prob- 
lems before our courts and our people, serve to illustrate the intensely practical 
character of all Maitland’s aims and interests. However far back these papers 
may take us in the historical development of our legal doctrines, we always 
feel in reading them that in tracing the beginnings of that development our 
author has constantly in mind a better understanding of its end. Maitland 
has none of that foolish impatience with the study of our past development 
which renders superficial and worthless so much that is written to-day, but 
he never falls into the opposite error of mere legal antiquarianism. 

It is unnecessary at this late day to try to give a critical estimate of these 
writings. That matter was settled long ago. Considering the fact that the 
series was begun thirty-five years ago, there is surprisingly little which must 
be revised in the light of later research. ‘He wrote little, perhaps nothing, in 
early manhood which he would have cancelled in later years.” There will no 
doubt be a difference of opinion as to the correctness of a few of the conclusions. 
All may not be able, for example, to accept entirely the author’s views on the 
origin of the borough; and many will be unable to see in the corporation as 
Maitland did, “no fiction, no symbol, no piece of State’s machinery, no collect- 
ive name for individuals, but a living organism and a real person, with body and 
members and a will of its own.” Most of the papers, however, are on subjects 
not controversial; but even where they are, and in the rare cases where we can- 
not accept all their conclusions, our admiration for their value and suggestive- 
‘ ness is not one whit diminished. They are, as Mr. Fisher says of their author, 
“always learned, always original, and in ninety-nine cases out of a hundred 
. . . transparently right.” 

The papers are given in their original form without annotation. C. H. M. 





Tue Law or Contracts. By Clarence D. Ashley. Boston: Little, Brown 
and Company. 1911. pp. xxviii, 310. 


This little treatise on the Law of Contracts is an interesting book and an inter- 
esting kind of book. It isa thought which cannot fail to occur to every lawyer 
and especially to such lawyers as are compelled constantly to search for authori- 
tative statements of the law, that before many years the mass of material 
will be so great as to paralyze the efforts of the most industrious. The American 
Digest and the Key Number System are useful, but when pertinent decisions 
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on a single point are numbered by hundreds, what can be done? The only 
answer to such an inquiry can be that lawyers must endeavor to seek the prin- 
ciples at the foundation of their science and rely chiefly on accurate reasoning 
from these principles rather than simply on an endeavor to find cases similar 
in facts to the one under consideration. But such a search for fundamental 
principles cannot mean an endeavor to memorize sundry brief formule, but 
rather an effort, through testing every proposition by applying it to a variety 
of facts, to discover how many of the general statements in law books are gold 
and how many are mere dross. 

Dean Ashley, who has been himself an active practitioner and is now at the 
head of a large law school in the City of New York, where, if anywhere, it may 
be supposed the demand for the immediately practical is insistent, finds time 
to write a book (doubtless in large measure the reflection of his teaching) 
which makes slight pretense to any elaborate collection or consideration of . 
American decisions, but is occupied almost wholly with a statement and dis- 
cussion of the theoretical principles which must govern all decisions involving 
the law of contracts. It is this method which the author invariably pursues of 
seeking the sound and reasonable principle rather than merely stating what 
courts have decided that is the most interesting feature of the book. 

In general the writer’s conclusions and reasoning will commend themselves 
to the reader, and even in cases where an individual student of the subject 
may differ from Dean Ashley’s conclusions, he will always recognize the force 
of his arguments. The book is written, moreover, in an attractive style and 
is singularly readable. 

The author, both in his preface and elsewhere, makes the fullest acknowledg- 
ment to the work of Professor Langdell and other writers on the law of con- 
tracts. His acknowledgments are indeed so generous that a hasty reader 
might fail to give the author himself sufficient credit for the power of analysis 
and of statement which he shows. Ss. W. 





Tue Liasiyiry oF Rartroaps To INTERSTATE Emproyvees. By Phillip J. 
Doherty. Boston: Little, Brown and Company. 1911. pp. 371. 


The last decade has witnessed in this country a marked tendency on the 
part of law makers to impose upon masters and hence, indirectly, upon society 
as a whole, a share of the burdens of industrial accidents hitherto, under com- 
mon-law fictions, borne alone by workmen. It is for an interpretation of a 
remedial statute of this nature from what the author pleases to term the “hu- 
mane,” in contradistinction to the “property,” point of view that this volume 
pleads. The particular statute under consideration is the Federal Employers’ 
Liability Act of 1908. The work is in no wise a “text-book.” Rather is it an 
aggressive and exhaustive “brief” urging (1) a broad and liberal interpretation 
of this Act, and (2) its constitutionality, being, in large measure, a reply to 
arguments advanced in a report of a committee appointed by a conference of 
railroad counsel at Atlantic City, N. J., in July, 1908, to consider questions 
arising under the Employers’ Liability Acts. The contentions of the author 
as to the constitutionality of the Act of 1908 have recently been confirmed by 
the Supreme Court of the United States. Second Employers’ Liability Cases, 
223 U. S. 1, 32 Sup. Ct. 169. With the author’s vigorous attack on the es- 
tablished but discredited common-law doctrines of fellow service and assump- 
tion of risk in his excellent second chapter, most readers will incline to agree, 
but the constant reiteration of hostility to these doctrines tends to become 
wearisome. Interesting originality is shown in the chapters considering ‘When 
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is a railroad engaged in interstate commerce ?” and “What employees are 
engaged in interstate commerce?,”’ and in the chapter supporting the propo- 
sition that “Congress may regulate the regulations between master and 
servant engaged in interstate commerce.” The work as a whole, however, 
suffers from an excess of lengthy quotations and from a redundancy which 
suggests “ padding.” R. T. S. 
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dently been revised with care. RR. f. 
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